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P-RROCEEDI-NGS
1:58 p. m

VI CE CHAlI RPERSON RENSHAW  Good afternoon, |adies
and gentlenmen and on behalf of the BZA, 1'd like to extend our
sincere apologies for this delay. Sonetinmes there are not
enough hours in a hearing day to acconplish everything we have
to acconplish and we've been in an executive session that has
obviously taken |onger than we though it was going to. So,
agai n, our apol ogi es.

This hearing will please cone to order. This is
a Public Hearing of the D.C. Board of Zoning Adjustnent and ny
nane is Anne Renshaw, the Vice Chair of the BZA and 1'd like to
i ntroduce the fell ow board nenbers and |I'm going to start on ny
right, your left.

We have Zoning Commission Chair Carol Mtten and
BZA nmenber Geoff Giffis and on ny left David Levy who is our
representative fromthe National Capital Planning Conm ssion and
we have Marie Sansone on my left fromthe Corporation Counsel's
O fice and | see Beverley Bailey of the Zoning Ofice Staff.

Copi es of today's hearing agenda are on the table

by the door.

Al'l persons planning to testify either in favor
or in opposition are to fill out two witness cards. These cards
are located on each end of the table in front of us. Upon

coming forward to speak to the Board, please give both cards to
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the reporter who is sitting to ny right.

The order of procedures for special exceptions
and variances is as foll ows:

1. First of all a statenent of w tnesses of the
Appl i cant;

2. Then governnent reports including the Ofice
of Planning, the Departnment of Public Wrks, and et cetera.

3. Thr ee, t he Report of the Advisory
Nei ghbor hood Conmi ssion, the ANC.

4. Four, parties or persons in support.

5. Five, parties or persons in opposition.

6. And six, closing remarks by the Applicant.

Cross exanmination of wtnesses is permtted by
the Applicant or parties. The ANC within which the property is
| ocated is automatically a party to the case.

The record will be closed at the conclusion of
each case except for any material specifically requested by the
Board and the Staff wll specify at the end of the hearing
exactly what is expected.

The Sunshine Act requires that a public hearing
on each case be held in the open before the public. The Board
may consistent with its rules of procedure and the Sunshine Act
enter into executive session during or after the public hearing
on a case for the purposes of reviewing the record or
del i berating on the case.
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The decision of the Board in these contested
cases nust be based exclusively on the public record. To avoid
any appearance to the contrary, the Board requests that persons
present not engage the nmenmbers of the Board in conversation.
Pl ease turn off all beepers and cell phones at this tinme so as
not to disrupt or disturb these proceedings.

The Board will now consider any prelininary
matters. Prelimnary matters are those which relate to whether
or not a case should go forward, should be heard today such as
requests for postponenment, continuance or wthdrawal or whether
proper and adequate notice of the hearing has been given.

If you are not prepared to go forward with a case
today or if you believe that the Board should not proceed, now
is the tinme to raise such a matter.

Does the staff have any prelinmnary matters?

MS. BAILEY: Madam Chair, good afternoon.

Yes, we do. It concerns the |ast case of the afternoon.
That's BP Anpbco Corporation. The Applicant in that case is
requesting that it be postponed to a |later date and he is seated
at the table.

VI CE CHAI RPERSON RENSHAW  Yes. Good afternoon.
Pl ease identify yourself.

MR. COLLI NS: Good afternoon and menbers of the
Boar d. My name is Christopher Collins with the Law Firm of
Hol l and & Knight and |I'm here on behalf of the Applicant in the
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| ast case on the agenda today, the Application 16758 of BP Anpco
Cor por ati on.

W requested a postponenent of this hearing by
| etter dated Septenber 18'".

Before filing that request for postponenent, |
called the Ofice of Planning, ANC-5C and the Brookland
Nei ghbor hood Civic Association and receive their indications of
ei ther support or no objection for this request to continue. W
have had fol |l ow-up discussions with the Ofice of Planning which
are not yet conpleted and we will be setting up a neeting with
the O fice of Planning when they are ready to go back and have
further discussions about this application.

And for the reasons set forth in the letter and
as | just stated, we respectfully request a postponenent of the
hearing and | did discuss with the staff a date which we would
like to come back and that woul d be Decenber 18'"

VI CE CHAI RPERSON RENSHAW Al'l right. Decenber
18'" has been requested for a hearing date.

Is there ayone in the audience connected wth
this case? Anyone at all? W have three hands. Do | see four
peopl e? I'd Iike to invite you to the table to introduce
your sel ves and hunf? So, would you please cone to the table and
| et us hear from you.

M. Collins, we'll be right back with you pl ease.

MS. JAMES: H . M nane is Regina Janes.
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MS. PRUITT: Excuse nme, m' am Can you push the
button?

MS. JAMES: Oh. Push. Oh.

M5. PRU TT: Until the red light cones on. Thank
you. G ve your nanme. Thank you.

MS. JAMES: Thank you. My name is Regina James.

I'm President of the Brookland Nei ghborhood Civic Association
and the Civic Association has no objection to the postponenent.

VI CE CHAI RPERSON RENSHAW  All right. Yes. Next
party or next person rather.

MS. WALKER: My nane is Sandra Wl ker. I'"'m an
i ndi vidual citizen living near the proposed site. I have no
obj ections with the postponenent of the date.

VI CE CHAI RPERSON RENSHAW  All right.

COW SSI ONER SOUTHERLAND: Good afternoon. (%%
name i s Conmi ssioner Gmen Southerland. I'mwth ANG-5C. | have
no opposition to the postponenment. However, | would |like to ask
the Board if for the record could |I have the reasons why the
hearing is postponed. Wy they are requesting a postponenent.

VI CE CHAI RPERSON RENSHAW I think it's within
reason for you to state that please.

COW SSI ONER SOUTHERLAND: Okay. Thank you.

VI CE CHAI RPERSON RENSHAW  Go ahead.

COWM SSI ONER  SOUTHERL AND: I would like to ask
the Applicant for the reasons for postponing the case until
NEAL R. GROSS
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Decenber ?

VI CE CHAI RPERSON RENSHAW All right. Very good.

COW SSI ONER SOUTHERLAND: Thank you.

VI CE CHAI RPERSON RENSHAW  Yes. Thank you all.

| thought there was another hand that was raised.
Am | w ong?

MR.  JACKSON: Madam Chair, ny nanme's Arthur
Jackson with the O fice of Planning. M. Collins did contact
our office and we agreed with the proposed postponenent to all ow
us nore tinme to discuss the issues in this case.

VI CE CHAI RPERSON RENSHAW  All right.

M. Collins, would you return to the table? And
perhaps fill in some of the blanks regarding the request for
post ponenent .

MR. COLLINS: Certainly.

VI CE CHAI RPERSON RENSHAW And then we'll proceed
fromthere.

MR COLLI NS: Yes, as | nentioned, | understand
the ANC-5C representative asked for an explanation. As |
explained to the ANC single nenmber district conm ssioner and
|ater to Chairman Barry, excuse nme, prior to filing the letter,
the purpose was for several reasons. The deadline for
subm ssi on of our statement of the Applicant was the sanme day as
the ANC s neeting. We did not have an opportunity -- when we
| ooked at this case in June, the way that the dates fell, we did
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not have sufficient tine to get on the ANC s agenda in June and
the next date was Septenber 18'".

I request ed, t herefore, a neeting of t he
Br ookl and Nei ghborhood Civic Association to introduce the
application and get comunity conments. We got that on August
29'" and there were a number of comments that were given to us
and we were, therefore, scheduled for the ANC on the 18'".  That
was the date of our submission that was due.

Also, we had met with the Ofice of Planning
early in Septenber and were waiting for feedback fromthe Ofice
of Planning and with the tragic events of early Septenber, that
threw the O fice of Planning schedule back and we were not able
to get feedback fromthe Ofice of Planning in tine to address
that in our subm ssion.

And we thought the better part would be to wait
for a tinme when we could sit down and conprehensively go over
this application and try and bring you the best that we could as
opposed to bringing you what we thought and then battling out
here.

VI CE CHAI RPERSON RENSHAW  Very good. Thank you
M. Collins.

Do the Board Members have any questions right at
this point? Any?

COW SSI ONER M TTEN: I just have maybe a point
of clarification.
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VI CE CHAI RPERSON RENSHAW  Yes.

COW SSI ONER M TTEN: And | just asked staff, |
think we just want to clarify in continuing the hearing that
whet her or not the deadline for requesting party status is, you
know, effective for today or whether that deadline rolls to the
next hearing date.

Because technically, you know, the filings should
have been made. So, maybe we just want to meke that clear that
we have no request for party status and we won't be entertaining
any going forward. I nmean if that's what we want to do. Just
to make that clear.

VI CE CHAI RPERSON RENSHAW Al | right. M.
Giffis, do you have a statenent?

MEMBER GRI FFI S: Yes, total clarity. We do not
have any request for party status. So, we have no parties at
this point.

I woul d suggest that we nove the 14-day filing to
the date for the hearing in that we have had peopl e show up and
they may not have understood, in fact, that's the case.

I think also focus the discussion and frankly the
work that is apparent to ne that needs to happen looking at this
case. So.

VI CE CHAI RPERSON RENSHAW Definitely. M. Levy.

MEMBER LEVY: | would agree with that. Wth M.
Giffis.
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VI CE CHAI RPERSON RENSHAW  All right. Very good.

M5. PRU TT: So --

VI CE CHAI RPERSON RENSHAW  Go ahead.

M5. PRUTT: ["m sorry. Madam Chair, for
clarification, the hearing is being continued to the 18'" and,
therefore, party status would need to be in by Decenber 4"
which is 14 days prior.

VI CE CHAI RPERSON RENSHAW Al right. Party
status by Decenber --

th

M5. PRU TT: 4

VI CE CHAI RPERSON RENSHAW  4'".  All right.

M5. PRUTT: And it needs to be in witing and if
there's any questions as to what party status is or any, please
feel free to contact staff and we'll help you with that.

VI CE CHAlI RPERSON RENSHAW  All right. Well, with
that and the consensus of the Board, we will postpone this case
until Decenmber 18" Is it going to be in the nmorning or the
aft ernoon?

MS. PRU TT: Definitely afternoon.

VI CE CHAI RPERSON RENSHAW Definitely after.

MS. PRU TT: Probably be all afternoon.

VI CE CHAI RPERSON RENSHAW Ri ght . So, the
afternoon starting at 1:007?

M5. PRU TT: Correct.

VI CE CHAI RPERSON RENSHAW  And with that, we will
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| ook forward to seeing you back here in Decenber.

MR. COLLINS: Thank you very nuch.

VI CE CHAI RPERSON RENSHAW Al right and thank
you.

Next case pl ease.

MS. BAILEY: Application Nunber 16756 of Teddy L.
Houston pursuant to 11 DCMR 3103.2 for a variance from the | ot
occupancy provisions under Section 403 and a variance fromthe
provi sions that prohibits enlargenents of an existing structure
that is nonconforming as to |lot occupancy under Subsection
2001.3 to allow the construction of an accessory garage in the
R-4 District at prenm ses 524 g’ Street, S.E The property is
| ocated in Square 949 on Lot 830.

Ms. --

VI CE CHAI RPERSON RENSHAW Al right. Good
aft ernoon.

Yes, Ms. Bail ey.

MS. BAILEY: Just to swear himin.

VI CE CHAI RPERSON RENSHAW  Very good.

MS. BAI LEY: M . Houston, please stand and raise
your right hand.

Do you swear that the information that you will
be giving today will be the truth? Say | do pl ease.

MR. HOUSTON: | do.

MS. BAILEY: Thank you.
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VI CE CHAI RPERSON RENSHAW And, M. Houston,
before you begin, is there anyone else in the audience who is in
support or opposition on this case? You're a solo act.

MR, HOUSTON: Yes, Madam Chair.

VI CE CHAI RPERSON RENSHAW Al l ri ght
and --

MR.  HOUSTON: | thought | would have my permt
person here M. Menard, but apparently he's been del ayed.

VI CE CHAI RPERSON RENSHAW Al right. Vell, in
any case, we note that we have an inclusion in our file from
ANC- 6B.

MR. HOUSTON: Yes, ma'am

VI CE CHAI RPERSON RENSHAW  And we have one letter
of support.

MR,  HOUSTON: There should be two letters |
believe. One fromthe neighbor on either side of ne.

MS. BAI LEY: Madam Chair, M. Houston gave those
docunents to ne prior to the hearing. So, one second and [|'1|
pass them up.

VI CE CHAI RPERSON RENSHAW  All right. But, there
doesn't seemto be any opposition to your application.

MR. HOUSTON: Not that I'm aware of.

VI CE CHAI RPERSON RENSHAW  All right. Wel |, why
don't you give us the salient details and how you relate to the
three-prong test and then we'll go from there and see if we
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can't expedite this.

MR. HOUSTON:  Okay. | hope you're bear with ne.
I have no expertise in this sort of thing. So, | night stunble
t hrough, but essentially what | would like to do is to build a
garage behind nmy house. I think there are several reasons
that it nmakes sense to do so. Parking in Ward 6 and
particularly on d" Street due to the proximty of the Marine
Barracks and also the restaurants in 8" has become a real
challenge to say the least and by building this garage, | wll
be able to take two cars off the street as far as parking goes.

The alley itself behind the house is a very w de
al l ey.

VI CE CHAI RPERSON RENSHAW M. Houston, if you
coul d just pause a mnute.

Wuld those by the table please take discussion
out into the hallway.

I"'msorry. Wuld you go ahead pl ease.

MR. HOUSTON: Thank you, Madam Chair.

The alley behind the house is a very wde and
clean alley and | am one of the few people facing the alley
around the block that does not have a garage and |'m really
asking to do what nost of my neighbors have already been
permtted to do.

That would be certainly the advantages of having
t he garage.
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As far as reasons why it would be all right to do
it, I would say that it would not interfere with light with any
of ny neighbors. In fact, the profile of the garage is sinply
going to be the sane as what it already exists on the back side
of the alley. Wuld not interfere with light for any of the
properties around.

The variance to the existing structure, what |
can say about that and again |I'm not an expert on this, but the
house we estimate was built in 1840 or thereabouts. So, it is
quite old and the Iast nodification to the house we believe took
pl ace around the turn of the century. So, it is a rather narrow
ot and as far as coverage, there is a wal kway between my house
and ny next-door neighbors that's about three feet wide and it's
my understand that those areas that are less than five feet
across are considered covered space when the calcul ations of
square footage of the lot are done in terns of building
cover age.

So, I'mreally losing a little bit even though
it's not covered space in terns of the overall percentage. So,
you know, | would ask the Board to consider that. So, |'ve said
that really is not covered space and | think the overall benefit
woul d be to make a garage in house that's joined by a garden in
between and | think it's going to turn out to be quite nice.

And I"'mcertainly willing to answer any questions
that Board Menbers may have.
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VI CE CHAI RPERSON RENSHAW Al right. That
concl udes your statenent then?

MR. HOUSTON: Yes, mm'am

VI CE CHAI RPERSON RENSHAW Al l right. Ms.
Mtten, do you have any questions for our Applicant?

COW SSI ONER M TTEN: | do.

M. Houston, there's a three-prong test and we've
heard you address two of the three prongs and the one that I'd
like you to speak to is the practical difficulty that wll
result if you are not granted the variance.

MR.  HOUSTON: wel I, I think the practical
difficulty mght extend to the difficulty that I would have in
parking on the street. It is a bit of a problemfinding a place
to park on d" Street and sometimes | have to park as nuch as
two bl ocks away.

COW SSI ONER M TTEN: Can you speak nore
specifically to -- | think we want to nmake a di stinction between
your ability to park on the surface of your |ot where you would
put the garage --

MR, HOUSTON: Yes.

COW SSIONER M TTEN: -- as opposed to be able to
construct a structure. Because just in terns of the difficulty
of parking your car on the street that could be accommpdated
wi t hout actually building a garage | believe.

MR, HOUSTON: Well, that's true. But, the
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difficulty in not having the garage would be |I would have to put
a concrete pad in the back of the house in order to park the car
behi nd the house.

Now, | do have it parked back there fromtine to
time now, but the problem |I'm having is that it creates |arge
ruts when it rains and it gets to be a bit of a mess. Actually,
nmy fence is in need of repair as well which will have to be done
sooner or later if the garage is not built.

But, for ne to come into the alley and park the
car behind the house, | would actually have to | eave the car in
the alley, open the gates, you know, drive the car in, and cl ose
the gates. | nean not that that's a great inconvenience, but it
does nake a difference if it's pouring rain. Plus, the backyard
does get quite muddy in ternms of going in and out.

COW SSI ONER M TTEN: And just maybe draw the
distinction between if you were to put a concrete pad and |
assunme you're nmmking the distinction between having to
physically @en a gate versus having an electric garage door
opener.

MR, HOUSTON: Yes.

COW SSI ONER M TTEN: You're still going to have
to traverse your back yard to get fromthe garage to the house.

Is that right?

MR, HOUSTON: Well, that's true. I've never
really considered that to be a problem though going from the
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COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

garage to the house because | have an area that's bricked that
| eads up to some planters and in fact, | plan to extend those on
either side so that there would be a dry or let's say a solid
surface between the garage itself and the house so that it would
not be a question of having to walk through mud to get into the
house.

COW SSI ONER M TTEN: Okay. I"'m just trying to
understand the practical difficulty that necessitates building
t he garage.

MR. HOUSTON: Well, you know, one of the other
concerns that | do have too is the wear and tear on ny
automobile to have to sit in the weather. \When it snows, it's
very difficult to get in and out of the alley in the back
because it would just |ike having the car on the street and
having to dig it out. But, | also think that the car lasts a
ot longer if it can be sheltered.

COW SSI ONER M TTEN: Ckay. Thank you

VI CE CHAI RPERSON RENSHAW M. Giffis, do you
have any question?

MEMBER GRI FFI S: W' re going straight down the

line today.

VI CE CHAlI RPERSON RENSHAW  Yes, we are.

MEMBER GRI FFI S: My understanding is practical
difficulties I'mhearing you say that you actually will mtigate

a drai nage problemand the site water control essentially. Also
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the protection of personal property be that the physical |ot and
the automobile itself and | believe you spoke to sonething in
terms of defining the alley itself. There is a mjority of
structured parking back there now. Yours as we can see also
fromthe photograph is just a fence. It may not fit within the
fabric of the alley behind.

MR. HOUSTON: Right.

MEMBER GRI FFI'S:  Ckay.

MR. HOUSTON: Exactly.

MEMBER GRIFFIS: This is self-certification. |I'm

wondering if you could just give me quickly what your |ot area

is. | have a |lot occupancy on your submittal sheet which is the
spreadsheet part of your certification. Lot occupancy, |I'm
| ooking at existing 1,155.34. Is that the footprint of the

structures?

MR. HOUSTON: Yes, | believe that's correct.
Again, |'mnot an expert on this. I was sort of relying on ny
permt expert to be --

MEMBER GRI FFI S: Okay. So, he probably would

have filled this out for you.

MR.  HOUSTON: Yes. But, | believe it's a
di fference between 1100 roughly and 1700 roughly with -- and |
don't know why those nunmbers stick in my mnd. I may be

conpletely off base but with and wi thout.

MEMBER GRI FFI S: Okay. I don't know if other
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Board Menmbers see the say thing |'m | ooking at.

VI CE CHAI RPERSON RENSHAW  Yes.

MEMBER GCRI FFI S: But, I'm looking at a variance
of 44.38 percent and | think that may be incorrect. It's a 60
percent | ot occupancy right now all owabl e.

MR. HOUSTON: Right.

MEMBER GRI FFI S: If I'"'mlooking at a variance of
44.38, |1'm | ooking at 104.38 percent |ot occupancy and |'m not
sure how that's acconplished, but | don't know all --

MR. HOUSTON: Well, no, | wouldn't be covering
the entire |ot.

MEMBER GRI FFI'S: Right. Exactly ny point. So.

MR. HOUSTON: And also there is that question of
t he wal kway down between the two houses.

MEMBER GRI FFI S: Correct.

MR. HOUSTON: And it's actually uncovered.

MEMBER GRI FFI S: Correct. I think what we'l
probably just need and I'Il pass the m ke down and | ook further
into this and try to do sone cal cul ations, but what | basically

need is the lot --
VI CE CHAI RPERSON RENSHAW  Yes.
MEMBER GRI FFI S: -- size and then we can figure
out what the actual |ot occupancy is.
VI CE CHAI RPERSON RENSHAW We need to have that
clarified.
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Al right. M. Giffis, with that, we'll let you
do some cal cul ations and M. Levy, do you have any?

MEMBER LEVY: I don't have any further questions
though. | think that M. Giffis' point is helpful and 1'd like
to see what the cal cul ations come out to.

VI CE CHAI RPERSON RENSHAW  All right.

Have you had any public safety problens in your
area that would spur you on to wanting this garage? In other
wor ds, have there been increased crinme in your area, thefts from
autos or auto thefts?

MR.  HOUSTON: You know, we do have fromtime to
time in that area thefts fromautos and | think in |arge nmeasure
there are quite a nunber of restaurants on g" Street and, in
fact, two nmore will be opening fairly soon plus with the Marine
Corps Barracks about a half block away during the sumrertine in
particular on Friday evenings there are large crowds drawn to
that as well.

My looking at crinme statistics is basically from
the little flyer that conmes around fromthe ANC every coupl e of
weeks or so and |I'm al ways | ooking to see what's happeni ng where
in my neighborhood. | don't know that | could say that there is
an increase in crime. | think that there is a steady state.

VI CE CHAI RPERSON RENSHAW  Yes.

MR, HOUSTON: I don't know that it's out of line
or really that bad of a problemin our neighborhood conpared to
NEAL R. GROSS
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ot hers.

VI CE CHAlI RPERSON RENSHAW  Since you're so close
to the Marine Barracks, have you found over the years that or
over the past say two or three years that there is nore and nore
par ki ng on your street?

MR,  HOUSTON: There are nore and nore cars |
t hi nk.

VI CE CHAI RPERSON RENSHAW  Yes.

MR. HOUSTON: | think that that's probably not as
much due to the Marine Barracks as it's due to the activities on

th

8 Street. The popularity of the restaurants and the fact that
nore restaurants are noving into 8" Street between the freeway
up to Pennsyl vani a.

VI CE CHAI RPERSON RENSHAW Ri ght. Let me check

with M. Giffis.

Have you cal culated or do you want ne to go ahead

MEMBER GRI FFI S: We're picking lottery nunbers
now, but --

VI CE CHAI RPERSON RENSHAW  Well, why don't while
you' re working on that --

MEMBER GRI FFI'S: Three, five, seven.

VI CE CHAI RPERSON RENSHAW -- why don't we just
nove ahead so not to stall the session and just state that we do
have -- we don't have anyone fromthe O fice of Planning with us

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

and we don't have an Ofice of Planning report. Am | correct?
No OP report?

MS. BAI LEY: Not as of yesterday, Madam Chair, we
did not.

VI CE CHAI RPERSON RENSHAW  Al'l right. Al right.
And we don't have any report from DPWP

W do have a letter in our file from ANC Advi sory
Nei ghbor hood Conmi ssi on 6-B.

M. Levy, would you like to give that report?

MS. PRU TT: Excuse nme, Madam Chair.

VI CE CHAI RPERSON RENSHAW  Yes.

M5. PRU TT: You need to waive it. It was late.

VI CE CHAI RPERSON RENSHAW  All right. Do we have
a notion to waive this in? | so nove.

MEMBER LEVY: Second.

VI CE CHAI RPERSON RENSHAW Al right. Any
di scussi on about the ANC report waiving it in?

Al'l those in favor?

(Ayes.)

VI CE CHAI RPERSON RENSHAW  All right, M. Levy.

MEMBER LEVY: ANC- 6B. Should | summarize this
for the --

VI CE CHAI RPERSON RENSHAW  Yes, please. Yes.

MEMBER LEVY: Met on Septenber 19'" evi dently in
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energency session again due to the Septenber 11'" events. It
appears that there are three officers required for a quorum
Excuse nme. Executive Conmittee of at least three officers.
Seven conmmissioners total requires a quorum and it's a bit
confusing actually. It says executive conmittee voted 7-0-0 to
approve and support the application.

| assunme that means seven commi ssioners.

VI CE CHAI RPERSON RENSHAW  Yes.

MEMBER LEVY: So, it appears the ANC supports the
application.

VI CE CHAI RPERSON RENSHAW  All right. Thank you.

Are you ready with the calculations or are you
still working on those?

MEMBER GRI FFI S: No, absolutely ready. I think
we've clarified what the situation for those few nunbers.
Basically, we're |looking at a 24 percent variance for the FAR,
total FAR and again, |'m sorry, |ot occupancy. That are |ast
case. Lot occupancy and just quick numbers and going off of the
site plan provided with the new addition, we canme up with 84
percent | ot coverage or |ot occupancy.

VI CE CHAI RPERSON RENSHAW Okay. Al right. Do
you have any questions based on those new figures, M. Giffis?

MEMBER GRI FFI S: No, | think that makes it a |ot
clearer. In fact, if we're prepared, | would nake a notion to
approve the variance from | ot occupancy provision under Section
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403 and the variance from the provision that prohibits
enl argenents of an existing structure to a nonconformng as to
| ot occupancy under Section 2001.3 to allow this construction of
an accessory garage at prem ses 524 g" Street, S.E This is
Application Nunber 16756 and | would accept a second for noving
on.

VI CE CHAI RPERSON RENSHAW |'I| second.

MEMBER GRI FFI'S:  Thank you.

VI CE CHAI RPERSON RENSHAW  All right.

MEMBER GRI FFI S: I just wanted to clarify also
for the record that it looks like the addition to the garage is
of approxi mate 357 feet, square feet that is. The draw ngs that
were provided look like it will be a substantial and usable
structure. One that | think we ought to endorse in this city as
we all know dealing with parking on residential streets and al so
wi thin the comrercial zone.

| also believe and nore inportantly that the case
has been nmade of the three-prong test. I think we had sone
brief discussion that | think Ms. Mtten brought out well the
practical difficulties of this in terns of the site water
control and the protection of personal property and the other
i nci dental issues that were nentioned.

VI CE CHAI RPERSON RENSHAW  All right. Any other
di scussion? All right. Are we ready to vote?

COW SSI ONER M TTEN: Can we just --
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VI CE CHAI RPERSON RENSHAW Ms. Mtten.

COW SSI ONER M TTEN:  Madam Vi ce Chair.

VI CE CHAI RPERSON RENSHAW  Yes.

COW SSI ONER M TTEN: If we could review and
maybe since M. Giffis has taken the lead, the unusual
condition. Can you be persuasive about what's the extraordinary
condition that -- well, we have | think the threshold. One --
the first threshold is the unusual condition. Can you speak to
that as you see it?

MEMBER GRIFFI'S: Yes, | think first of all one of
the unique conditions on this particular lot is that it is
surrounded by accessory structures on each of the other sites.
The age of the structure itself. I also think that the
accessibility to the lot from the photograph shown and | think
from the statement of the Applicant shows it unique from the
surroundi ng sites.

VI CE CHAI RPERSON RENSHAW Ms. Mtten, do you
have anything further to add?

COW SSIONER M TTEN:  Well, | guess |'m just not
confident that the Applicant has satisfied his burden of proof
because this -- | don't think you can use as your exceptional
condition that everybody else has a garage so | want one to
That's really not what the -- that's really not what the
vari ance test was meant to represent and | also don't think that
in terms of a house in a historic neighborhood where nost houses
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are historic that you can say the extraordinary condition is

that the house is old and | guess |I'm also not convinced
regarding the practical difficulty that will result.
So, I'mjust concerned that while on the one hand

I think it's clear that there's not going to be any adverse
impact that results from this and the letters of endorsenent
speak to that. I'"'m just not sure that we've adequately
addressed the first two prongs of the variance test.

VI CE CHAI RPERSON RENSHAW M. Levy, do you have
a comment ?

MEMBER LEVY: Well, only that |'m having a
simlar struggle. Is it out of order for the Applicant to add
information at this point in tinme?

COWM SSI ONER M TTEN: I think if there was nore
informati on that could be brought to bear on the burden, we all
woul d wel cone that.

VI CE CHAlI RPERSON RENSHAW You woul d appreciate
it. Al right.

M. Houston, we're struggling here as you can
tell with your practi cal difficulty and ext raordi nary
ci rcumst ance.

MR, HOUSTON: Madam Chair, if | mght, in terns
of the extraordinary circunstance, | would suggest it's -- the
fact that the building is as old as it is means that it was
constructed prior to the ~current regulations -- zoning
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regul ations in the District of Colunbia and, in fact, the way it
was constructed on the lot would preclude ny ability to build a
garage without a variance and, you know, there's no -- because
of the way that the property was situated even before the
regul ations cane into being, it was obviously no consideration
of that particular piece of property in the devel opment of the
regulation. So that it -- you know, | could not possibly build
a garage on the property w thout obtaining a variance and to ne
that represents somewhat of a unique circunstance in my case
whereas it mght not apply to another house.

So, | would ask the Board to consider that.

VI CE CHAI RPERSON RENSHAW Woul d that be undue
hardship on the owner of the property?

COW SSI ONER M TTEN: I guess the logic of this
is alittle bit circular which is | don't think that you can say
that | have a nonconformng structure and therefore, | need a
variance and the undue hardship is that | need a variance. I
mean | don't think you can -- that's a proper way to approach
this.

The proper way to approach it is to say -- to
argue why you need the -- what practical difficulty results from
not being granted the variance. That's really what the test is.

MR. HOUSTON: Well, without the garage or without
the variance, there would be no garage.

COW SSI ONER M TTEN: Right and therefore, it

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

woul d cause you a problem It would cause you a practical
difficulty. It would cause the typical owner of this property,
it's not personal to you. It's the typical owner of this

property would have a practical difficulty in not having a
garage because?

MR, HOUSTON: Because | do think that it would
nore difficult to protect personal property in terms of the
aut onobi l e and other things that m ght be stored in a garage and
I think that it would also create additional wear on an
autonobil e that m ght not occur otherw se.

VI CE CHAl RPERSON RENSHAW Ms. Mtten, is that as
satisfactory as you can get it right at this time?

COW SSI ONER M TTEN: WIl, | mean | understand
his response and he doesn't seem to be elaborating on his
response. I'"'m just not sure and |'m open to being convinced
that that nmeets the test for practical difficulty.

I nmean we don't really have any evidence in the
record that there's a problem with -- | mean | know it's
preferable to put your car into a controlled environnent, but |
guess | just don't know that that rises to the Ilevel of
practical difficulty.

VI CE CHAI RPERSON RENSHAW  Yes. M. Levy, do you
have any further conments? No?

MEMBER LEVY: | wish that | did.

VI CE CHAI RPERSON RENSHAW  Yes.
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MEMBER LEVY: I'"'m not sure what to add. I guess
just to try and clarify that the practical -- so, the Applicant
can park -- can build a concrete pad. Ri ght ? Wthout a

variance. So, the practical difficulty would be, M. Houston?

MR. HOUSTON: Yes.

MEMBER LEVY: Wuld be the difference between
having a concrete pad to park your cars and having a garage in
t he sane | ocation and given that the concrete pad is allowed and
the garage i s not.

MR. HOUSTON: I would suggest a concrete pad
really offers no protection of the property.

MEMBER LEVY: O the car itself.

MR. HOUSTON: That's true.

MEMBER LEVY: Itens inside the car

MR. HOUSTON: That's true. | nean | do have such
a -- | have a business whereby |I deal in art and I would like
very much to be able to pull the vehicle into the garage, | ock
it without having to unload the car every tine | bring it back

Because | do shows on weekends where | would go to other cities
and off load for the show, put it back in the car, get hone |ate
at night. I would really prefer to be able to drive in, close
the door, have the car secured, and not worry about having to
unl oad everything into the house every tinme | conplete a show.

You know, | don't know that that's sonething that
woul d myriad a decision to grant the variance because it's nore
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a personal reason, but that does in ny view fall under
protection of personal property.

VI CE CHAI RPERSON RENSHAW Yes. Unfortunately,
this old house didn't come with an old garage and now we're in
the situation of M. Houston wanting to add a garage for the
safety of his personal property. W' re having problems with his
practical difficulty. So.

MEMBER LEVY: Wuld it be worthwhile to discuss

the point that he just raised about his business equi pnent?

MEMBER GRI FFI S: If I can interrupt, M. Levy.
Ms. Renshaw, you nmmde the statenment that |'mnot sure is in the
case.

Do you know if there was ever a structure -- an

accessory structure in the back of that property?

MR. HOUSTON: I'"'m not aware that there was any
such as garage.

VI CE CHAlI RPERSON RENSHAW It didn't seem to ne
to have had any kind of foundation nentioned or any --

MR. HOUSTON: There's no kinds d footings or
anything that were there at all.

VI CE CHAI RPERSON RENSHAW Ri ght . Al right.
Right at this point, we're kind of between this rock and a hard
pl ace and we can call the question if | have a second.

COW SSI ONER M TTEN: If you're noving to end
debate, 1'll second that.
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VI CE CHAI RPERSON RENSHAW  All right. Al those

in favor of ending debate?

(Ayes.)

MEMBER GRI FFI S: Just to be clear, that's
notion on the table just to end di scussion?

VI CE CHAI RPERSON RENSHAW  Correct.

MEMBER GRIFFIS: |'d vote aye.

t he

VI CE CHAI RPERSON RENSHAW  All right. M. Levy,

you want to continue discussion?

MEMBER LEVY: Right. | would oppose that notion.

VI CE CHAI RPERSON RENSHAW  All right. W have 3-

1 to end discussion and are you ready to vote at this point?

M. Giffis, will you state the notion again?

MEMBER GRI FFI'S: Actually, | think I may table ny

notion and this is my situation, Mdam Vice Chair. | feel
fairly strongly that -- and | wunderstand -- well, let nme just
state it. This seenms to be worthy of a variance based on the

fact of functionality and based on the fabric of the alley and

the condition that it is. That nmay not speak directly to the

three-prong test, but | think we ought to if we can't find

it

now perhaps take tinme and maybe give sone instruction to the

Applicant so that he may be able to reconstruct this and cone

back if we cannot nmake a decision or facilitate that today and |

woul d put that out there just because | think it's inportant.
COW SSI ONER M TTEN: I mean |'m interested
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the Applicant neeting his burden and ny view is that he has not
met his burden. | wish he would. So, if we can just give hima
little nore time and have him work with staff and just augnent
the record so that --

VI CE CHAI RPERSON RENSHAW  See if he can reshape
his application.

COW SSI ONER M TTEN:  Yes.

VI CE CHAI RPERSON RENSHAW M. Levy, would you
endorse that?

MEMBER LEVY: I would definitely support that as
wel | .

VI CE CHAI RPERSON RENSHAW Al l right. M.
Giffis, why don't you neke that in the form of a nmotion and
we'll go ahead with that.

The Applicant would like to say sonething and 1'd
like to et him

MR, HOUSTON: Excuse ne, Madam Chair. | would
like to just ask a question about timng because if the Board
was so inclined to approved this particular variance, | would
like to have the garage constructed before winter sets in.
Because it seenms very difficult to pour concrete once the
weat her gets very cold and | was | ooking at the nonth of October
as the ideal nonth for construction of the garage.

So, | qguess I'm kind of curious as to what kind
of setback in ternms of tinme this is going to be.
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VI CE CHAI RPERSON RENSHAW Vell, that's what we

have to inquire of Ms. Pruitt who is here with us as far as her

MEMBER GRI FFI S: Let ne just take care of the
procedure.

VI CE CHAI RPERSON RENSHAW Go ahead.

MEMBER GRI FFI S: And 1'd like to withdraw ny
nmotion at this tine and then | think there is some discussion
about timng of this.

M5. PRU TT: The question is would you rather --
how you want to handle this. Do you want M. Houston after
conferring with staff to submt additional information that you
could then nake a decision at a neeting?

VI CE CHAI RPERSON RENSHAW That's --

VS. PRUI TT: So that -- that's the nost
expedi ti ous way of doing it.

VI CE CHAI RPERSON RENSHAW | woul d vote for that.

M5. PRU TT: Okay. Vel l, then the next neeting

is, of course, Novenber. Wiich is | believe November 4" Let

me verify. Excuse ne. No. Novenber 6"

VI CE CHAI RPERSON RENSHAW  November 6'".
M5. PRU TT: Correct. So, in between now and
Novenber th, M. Houston, if you can contact staff. Actual |y
nore that two or three weeks before so that gives you tinme to
talk with us, put together your new information and then we get
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it to the Board and they can make a decision then at the
nmeeti ng.

MR. HOUSTON. ©Oh, | have one question. If | nay?

Wuld it be a problem for the Board if | had the footings
poured during the nonth of October to create a concrete pad with
footings?

VI CE CHAI RPERSON RENSHAW Go ahead, M. Giffis.

MEMBER GRI FFI S: I don't think that's a problem
at all because that doesn't go to the issue because quite
frankly you could do a -- you know, pour down footings and a
slab and keep it there. | nean | think the issue conmes clearly
when a structure is enclosed over it.

MR. HOUSTON: Okay. And ny conferring with staff
is going to -- see I'mstill very unclear about where it is that
I have taken the wong turn in this discussion because, you
know, I'm trying to understand what words the Board's | ooking
for.

VI CE CHAI RPERSON RENSHAW Well, we need nore
fl eshing out of your practical difficulty and that is --

COWM SSI ONER M TTEN: Ad the unusual or unique
condi ti on.

VI CE CHAI RPERSON RENSHAW  Exactly.

COW SSI ONER M TTEN: Staff can guide you to a
fuller wunderstanding of the three-prong test which is your
burden of proof to show that you have met that test and sone of
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us on the Board don't feel you've net the burden
You may be able to neet the burden and perhaps
with sonme guidance we get sonme nore information in the record

and then we coul d decide this.

VI CE CHAI RPERSON RENSHAW So, it wll be a
matter of your working with staff and supplying additiona
informati on and then the Board will have a neeting on November
the 6" and we will consider and vote at that time. All right.

And in the neantime --

MR. HOUSTON: Okay.

VI CE CHAI RPERSON RENSHAW -- it's fine to pour
your footings and get your slab

MR. HOUSTON:  Okay.

VI CE CHAI RPERSON RENSHAW Al right. So, at
| east that much.

MR. HOUSTON: Thank you.

VI CE CHAI RPERSON RENSHAW  Just no buil di ng.

Al right. Wth that, thank you very nuch, M.
Houston, and we'll | ook forward to your additional naterial

And, Ms. Bailey, would you call the next case
pl ease?

MS. BAILEY: Application Nunmber 16759 of Martha
A. Tirinnanzi pursuant to 11 DCVMR 3104.1 for a special exception
to allow a third-story addition to a single-famly detached

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

dwel I'i ng under Section 223, that is nonconform ng as to Section
2001.3 as to rear yard Section 404, side yard Section 405, |ot
area and lot width Section 401 requirenents in an R 3 District
at premses 2718 P Street, NNW Square 1261, Lot 822.
VI CE CHAI RPERSON RENSHAW Al right. Woul d
everyone connected with the Applicant please cone to the table.
You are the Applicant? Representative for the --
MR. MARSHALL: Representative.

VI CE CHAlI RPERSON RENSHAW Al'l right. Sweari ng

MS. BAI LEY: Ms. Tirinnanzi, are you going to be
speaki ng today?

MS. TIRINNANZI: | don't plan to.

MS. BAI LEY: Okay. Do you swear the information
that you will be giving today will be the truth, sir? Please
say | do.

MR. MARSHALL: Yes, | do.

MS. BAILEY: Thank you.

VICE CHAI RPERSON  RENSHAW Good afternoon.
Pl ease introduce yourself.

MR. MARSHALL: Yes, my nanme is M chael Marshall.

I"'m an architect for Martha Tirinnanzi the owner of 2718 P
Street, N.W

We're seeking a variance for a property that was

part of a 1950 subdivision of two lots that were through bl ocks
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fromP through to Poplar that was divided into three |ots.
VI CE CHAI RPERSON RENSHAW You said you were
seeking a variance?

MR. MARSHALL: Yes

VI CE CHAI RPERSON  RENSHAW Not a special
exception?

MR. MARSHALL: I'"m sorry. Speci al exception.
Sorry.

VI CE CHAI RPERSON RENSHAW Al right. Fi ne.

Pl ease conti nue.

MR. MARSHALL: Sorry and the existing -- sorry
Sorry. The existing house is a two-bedroom house. The kitchen
and dining roomis in the cellar. The powder room The first
floor has a foyer and living room and powder room The second
fl oor has two nodest-size bedroons and one bat hroom

The existing square footage of the house is 1800
square feet. The addition we're seeking would be a 600 square
foot addition with a total then of 2400 square feet for the
house.

The lot size is 30 by 40 feet and basically due
to the limtations of the unusually small rear yard, the rear
yard is 7.66 feet, our only option to expand the house to gain a
third bedroomwas to build up because it's a nonconformng |ot.

Qur proposal is to extend -- to extrude the
exi sting footprint of the house, the 600 square feet, to a third
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story that would allow a nmmster bedroom master bathroom and
sitting roomreached by a new internal stair.

I have floor plans if you would like ne to wal k
through the floor plans to show what's existing and what is
proposed.

VI CE CHAI RPERSON RENSHAW  That would be fine if
you would like to do it. W see support letters in the file and
we have support from the ANC So, we would just like you to
nove al ong and expedite the case.

MR. MARSHALL: Yes. The existing cellar shows
the kitchen area here and dining room and then at the first
floor, there's a foyer, powder room and living roomand then at
the second floor, there are two bedroons and a bathroom and this
shows the stair location and these are the existing elevation.
Shows the two floors here with the cellar bel ow grade and at the
rear. The floor is here and this is just sinmply a section
t hrough the buil ding.

Qur proposal would be to add the third floor that
woul d have a master bedroom a master bathroom and then sitting
room in this location and the el evation should show that we're
sinmply extruding the footprint of the house to enconpass the new
bedroom area at the very top of the house here and you can see
through this section that's a section through to show the
bedroom area and then at the rear of the house.

VI CE CHAI RPERSON RENSHAW  All right.
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MR. MARSHALL: Basically, that's the |layout that
we' re asking the exception for

VI CE CHAlI RPERSON RENSHAW Al right and you're
self certified?

MR. MARSHALL: Yes.

VI CE CHAI RPERSON RENSHAW  All right. Questi ons
now fromthe Board. M. Levy, do you have any questions?

MEMBER LEVY: One thing that | was wondering that
| can't tell fromthe naterials that were provided is there's a
statement in here and | guess it was fromthe comm ssion of fine

arts perhaps that this addition would help the houses bl end nore

into the neighborhood, but | don't see any photographs or
anything to indicate what the neighboring -- | take that back
From t he photographs that we have in here, | was

confused as to how this would blend in better wth the
nei ghboring properties which seem to be shorter than this
property. So, | guess nmy -- that's ny question.

MR. MARSHALL: Sure. The two adjacent houses are
I think one, or |I'm sorry, two stories on either side of it
But, then further down the block, there are houses that are
three stories and directly across the street, there are three-
story structures.

So, I'"'m not sure if they've subnmitted a
phot ograph that shows a panorama | ooking directly
up --
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MEMBER LEVY: No.

MR. MARSHALL: -- P Street.
MEMBER LEVY: I think -- so, woul d you
characterize then, M. Marshall, is it?

MR. MARSHALL: Yes. Yes.

MEMBER LEVY: That in general the houses on that
street are three stories rather than two?

MR. MARSHALL: Right.

MEMBER LEVY: Primarily?

MR. MARSHALL: Yes.

MEMBER LEVY: Okay. Thanks.

VI CE CHAI RPERSON RENSHAW | noted, M. Marshall,
that we have four support letters in the file, but | didn't see
a map that showed the layout of the street and where these
addresses fell in regard to the applicant's address. W have
2716 P, 2722 P, 2721 P, and 2721 Poplar and | just wondered
where those --

MR. MARSHALL: Yes, those are next door and
across the street.

VI CE CHAI RPERSON RENSHAW  So, 2716 and 2722 are
directly next door? They're abutters to this property?

MR. MARSHALL: Yes

VI CE CHAI RPERSON RENSHAW And then 2721 P is
directly --

MR. MARSHALL: |[|s across.
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VI CE CHAI RPERSON RENSHAW -- directly across and
is the house directly across 2721 a three story? Three story?
MR. MARSHALL: Yes. Yes.

VI CE CHAlI RPERSON RENSHAW And 2721 Poplar is

wher e?

MR. MARSHALL: That's -- vyes, it's directly
behind. It was part of the subdivision fromthe '50s.

VI CE CHAI RPERSON RENSHAW Directly behind. I's

that three stories al so?

MR. MARSHALL: Yes, it is.

VI CE CHAI RPERSON RENSHAW That's three stories
and the two houses next door are two stories?
MR. MARSHALL: Yes.

VI CE CHAlI RPERSON RENSHAW They're two stories.

MS. BAI LEY: Madam Chair, | just wanted to point
out that the letters that you spoke of earlier in support of the
application.

VI CE CHAI RPERSON RENSHAW  Yes.

MS. BAI LEY: Those letters are addressed to the
Commi ssion of Fine Arts.

VI CE CHAI RPERSON RENSHAW That's right.

MS. BAI LEY: And this is not the Conm ssion of
Fine Arts.
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VI CE CHAI RPERSON RENSHAW  Thank you for pointing
that out, Ms. Bailey. Al right.

M. Giffis, do you have ay questions for the
Applicant?

MEMBER GRI FFI S: No, no questions. | think this
is a fairly straightforward case. In fact, 1 think the
additions on top of this structure are quite well done, but ['1l]
el aborate even nore on that when we have a notion perhaps.

VI CE CHAI RPERSON RENSHAW And are t he
cal cul ations correct? Have to ask that.

MEMBER GRI FFI S: Oh. Yes, well, no, they

absolutely do seemto be in order.

VI CE CHAI RPERSON RENSHAW All right. Ms.
Mtten.

COW SSI ONER M TTEN:  No questi ons.

VI CE CHAI RPERSON RENSHAW Al l right. M.
Giffis, would you like to forma motion then? | think we can
say that -- wait. \Woops. Woops. Whoops.

We have 2E supporting and Ms. Mtten, would you
like to give the ANCor | can do it. [I'Il doit.

We have a letter from ANC-2E in the file dated
Sept enber 20th, 2001 from Peter Pulsifer the Chair of ANC-2E and
he states that at the regular public neeting of ANC 2E on
Septenber 4 which had been duly announced and which all
conmi ssioners were present, ANC-2E wunaninpusly passed the
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following notion that the addition of the third floor to the
resi dence at 2718 P Street and recogni zing the approval given by
the O d Georgetown Board and the Fine Arts Commi ssion, ANC 2E
has no objections to the owners request for a zoning variance to
the property. A special exception it should be not a variance.

So, he asks that please include this nmotion in
the record of the BZA hearing schedul ed for October the 2'" and
giving it the great weight that it deserves. All right.

MEMBER GRI FFI S: Madam Vice Chair, | would nove
t hat approval of Application 16759 for the special exenption to
allow a third-story addition to the single-famly detached
dwelling under Section 223 that is nonconforming as to rear
yard, side yard, lot area, and lot width requirements at the
prem ses at 2718 P Street, N. W

COWMM SSI ONER M TTEN:  Second.

MEMBER GRIFFI'S: And | would say --

VI CE CHAI RPERSON RENSHAW  Di scussi on?

MEMBER GRIFFI'S: -- this case has proven the test
for the special exenption. It is clear that the -- this will be

in harmony with the general purpose and intent of the zoning

regul ati ons and the zoning map. | also think that it's a very
strong case that this will not adversely affect the neighboring
properties, but, in fact, will enhance the surrounding

properties as the case docunents have shown and | think as the

drawi ngs al so indicate.
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VI CE CHAlI RPERSON RENSHAW Yes, and we have
nothing in our file but support and again as Ms. Bailey stated,
the support letters though are to the Commi ssion of Fine Arts.

Are we ready to vote? M. Levy, do you have a
coment before we vote?

MEMBER LEVY: No, no further comments.

VI CE CHAlI RPERSON RENSHAW Okay. Do we have a
second for -- Ms. Mtten has seconded it and we're all set to
vot e.

Al'l those in favor?

(Ayes.)

VI CE CHAI RPERSON RENSHAW And it's wunaninous.
Congrat ul ati ons.

MR. MARSHALL: Thank you.

VI CE CHAI RPERSON RENSHAW  All right. And you're
| ooking for a summry order.

MR. MARSHALL: Yes, we have to -- | guess we have
to present it to the OAd GCeorgetown Board for their final
approval with our working draw ngs.

VI CE CHAI RPERSON RENSHAW Al right and M.
Pruitt, would you give a date for that?

MS. PRU TT: No, | can't actually give a date,
but we can hope to get it out within a couple of weeks.

VI CE CHAI RPERSON RENSHAW  All right.

MS. PRU TT: A definitive date. To the reporter.
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VI CE CHAI RPERSON RENSHAW To the reporter and is

the advice to the Applicant to check with you in several weeks?

MS. PRUTT: Correct. That would be the best
way.

VI CE CHAI RPERSON RENSHAW Al right. Call M.
Pruitt.

MR. MARSHALL: Yes, thank you.

VI CE CHAI RPERSON RENSHAW Yes. Al  right.
Wuld you -- Ms. Bailey, call the next case please.

MS. BAI LEY: Application Nunmber 16765 of the
Anmerican Chemical Society pursuant to 11 DCMR 3104.1 for a
speci al exception to construct an addition to an office use
under Section 408 pursuant to Subsection 3103.2 a variance from
the floor area ratio requirenents under Section 531 and a
variance to allow an addition to a nonconforming structure
devoted to a conform ng use under Section 2001.3. The property
is located in the SP-2/C-4 District at premses 1155 16"
Street, N.W, Square 197, Lot 85.

Al those wishing to testify today please stand.

Pl ease stand. Raise your right hand.

Do you swear that the information that you'll be
giving this afternoon will be the truth? Please say | do.
PARTI Cl PANTS: | do.

MS. BAI LEY: Thank you. Madam Chair, before we

begin or before you begin, we do have a request in the file for
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party status. That request did cone in |ate. So, a waiver
would be needed to request it -- to consider that this
afternoon, but there is a request from Ms. Robie Beatty and she
is present and in the audience at this tinme.

VI CE CHAI RPERSON RENSHAW  All right. Do we have
a copy of that request in our file, Ms. Bailey?

MS. BAILEY: I just received it this afternoon.
I noticed that it was stanped in on the 28th which was | ast
Fri day. I'"'m not sure if it's included in the file that you
have. Obviously, you don't have one, Madam Chair?

VI CE CHAI RPERSON RENSHAW No, we don't and we
would Iike to see that please.

MS. BAILEY: Ckay.

COW SSI ONER M TTEN: Madam Chair, while M.
Bailey is passing that request out, | just want to put on the
record that | live a block and a half fromthe Anmerican Chem cal

Soci ety. My apartment building is not within the 200 feet for
notice requirenent, but | just wanted to put on the record that
I live in close proximty, but | don't have any special
know edge of the issue here.

VI CE CHAI RPERSON RENSHAW Okay. Go ahead and do
that. Al right. W're going to have copies nade of Ms. Robie
Beatty's request for a party status and thank you, Ms. Mtten,
for putting on the record your close proximty to the Applicant.
Al right.
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I think we can nbve ahead with the Applicant and
then we will -- when we get Ms. Beatty's letter, we wll deal
with it at that point. All right.

M. Collins.

MR. COLLINS: Thank you.

COW SSI ONER M TTEN: Madam Vice Chair --

VI CE CHAI RPERSON RENSHAW  Yes.

COW SSI ONER M TTEN: -- |1 think the fol ks need
to be sworn.

MR. HART: Was anyone sworn in?

VI CE CHAI RPERSON RENSHAW  Pardon me?

MR. HART: Were you sworn in? Ckay.

MR. COLLI NS: Thank you, nmenbers of the Board.
My name is Christopher Collins with the Law Firm of Holland &
Kni ght . Wth me is Dennis Hughes of our office. Also with us
today to my right is M. David Francis of the Anmerican Chem cal
Soci ety. To ny far right is M. Ted O dham of OPX Architects
and also here present is M. Steve Sher who's an urban planner
of sone note in the city.

This is an application of the American Chenical
Soci ety for special exception and variance relief to construct a

smal |l patio enclosure adjacent to their building on 16'" Street.

I'"'m pleased to state that we do have support in

this case, the unanimus support of the ANC -- ANC-2B. W also
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have support of the D.C. Departnment of Housing and Conmunity
Devel opnent. We have the support of council nenber Jack Evans
and we have support of the surrounding property owners, the two
properties from which this additional could theoretically be
seen if it were not screened by the trees and the existing
walls. Those two owners are the University Club i mediately to
the south which has subnitted a letter of support and also the
Nati onal Geographic Society which | believe is a letter of
support in the file. |If there's not, then we have copi es.

VI CE CHAI RPERSON RENSHAW  Yes.

MR.  COLLI NS: American Chenmical Society was
chartered by Congress and was founded in New York City in 1876
and has 160,000 plus nenbers and is the world s |[|argest
scientific society.

It was established at this site in 1941 pursuant
to approval by this Board and this particular building, the
exi sting building on 16'" Street was approved by the Board two
successive tines in 1956 and 1957 in Order Nunbers 4608 and
4819. So, it is a pre-1958 buil ding. It was in 1959 by Order
Number 5384, approval to erect an annex to that existing
buil ding. W have copies of those orders. I'd like to subnmit
themfor the record if | could.

In 1958, there was an addition to this building
added on as a matter of right in the portion of the property
owned by the Applicant that's located in the G4 zone. It's a
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matter of right G4, 12 story, 130 foot, an FAR buil ding which
is part of the existing building. It's part of the ownership of
this organi zation which has been at this particular site for 60
years.

The site is split zoned and it is entirely
occupi ed by the American Chemical Society except for one tenant
which will be leaving in two years and that space will be back
filled by the American Chem cal Society.

At this point unless there are any questions
prelimnarily, 1'd like to go directly to our first witness M.
David Francis of the American Chenical Society.

VI CE CHAI RPERSON RENSHAW  Fi ne.

MR. FRANCI S: Good afternoon. I'd like to say
that the Society identification is this property, a big part of
our identification to our members, to our board members, and to
the staff and we're very proud of the quality of our facilities
and the location in the District and it's inportant to us in
terms of the structure and the way it's nmamintained that it
provides a professional, cul tural pr of essi onal type of
envi ronnment for our society. So, it's very inportant we
mai ntain a high quality environnment.

This request if granted by the Board will resolve
two critical space problens that we currently have at the ACS,
present a practical difficulty on two different issues. First,
it'"ll provide an opportunity for us to expand our computer space
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in a location that's suitable for conmputer space and secondly,

it"ll allow us to inprove, vastly inprove, the facilities for
our enpl oyees. Currently, our break room is located in the
baserment, no w ndows. It's not a very suitable position for

enpl oyees, but it's the only place vw had at the tinme to do
t hat .

So, excuse ne. One of our Society's three mgjor
thrusts in our strategic plan which I have a copy of if you'd
like to see a brief copy of the strategic plan is to increase
our Internet presence and increase our electronic presence to
our nenbers.

Last year, we spent over a mnmllion dollars
reconstructing our conputer roomand in that room in that space
we install environmentally friendly free cooling capacity. We
put in a lot of security equiprment and backup equipnent,
generators, that sort of thing because we run a 24 hour, 7 day a
week year round application worldw de where people call in and
use our data, use the publications. W publish 22 journals --
scientific journals in this |ocation. That
i nformati on's avail abl e worl dwi de and so, we have to stay up and
as we have trenmendous security issues, we have trenmendous issues
with proprietary nature of our data and we also run all of our
financial and personnel data in this site. So, security is a
maj or i ssue.

Requi rement just as anybody else for conputer
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space and condition conputer space is increasing at alarnng
rate. In fact, it actually outpaces our attenpts to keep up
with it. So, even though we've rebuilt this conputer space, we
now find a need in the next year, year and a half, two years to
have additi onal space.

After looking at all the alternatives and we
| ocked at our building inside and out, predom nately our
building is office space. It's configured for office space.
It's was redesigned and rebuilt in 1995. Very high quality
of fice space. The only place that isn't office space in any of
our facility is the mailroom and that type of a situation and
our conference roons.

Now, we have a lot of conferences, a lot of
nmeetings from people com ng fromour staff and from our menbers.

So, we can't take that space.

W can't take office space. We're at 100 percent
capacity or nearly 100 percent capacity.

So, in going through the alternatives, we |ooked
at the current space for our enployees which really isn't
sui table and that was forced several years ago to be put in that
space and we decided that we can take that space for enployees,
after looking, we just can't find any other alternative, turn it
into conmputer space. It can share the facilities we've already
spent the nmoney on to devel op. So, it saves us noney there
Renmoves a difficult situation there and then nove the enployee
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space out to the patio.

Now, the patio's located, and you'll see that, on
the outside of the building between us and the University Cl ub.
We | ooked at a number of alternatives there. There's no other
space other than taking office space and reconverting it to
enpl oyee | ounge. W don't have that. It's fully occupied and,
in fact, we're actually doubling up on enployees now, putting
two enployees in offices, going to systens furniture in many
areas to try to reduce the square footage per enployee at that
same tinme nmaintaining
a--

MR. COLLI NS: May | ask you in your analysis of
possi bl e | ocations for the conputer space, could you just take
the Board briefly through your analysis and the different
alternatives that you considered?

MR. FRANCI S: We considered |ooking at taking
of fice space which we can't do. We just don't have enough
of fice space now. So, we couldn't do that.

We | ooked at contracting out the conputer
operation which sone people do do, but because of the
proprietary nature of our own information, that was turned down
by our conputer people and our production people in our
publicati ons area.

We | ooked at locating the facility in a renote
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facility that we would own, but then we would have the
difficulty and the burden of reproducing all the condition space
which is very expensive to do. So, it's really too costly for
us to do that and we'd | ose the advantage of the investnent we
al ready made.

We could do nothing, but I'm frankly responsible
for space at this organization and that's not an option. I've
got to do sonething and that's sinply not an option

So, we'd be unable to continue to acconplish our
m ssion and the board direction that we've gotten to expand our
Internet capability and Internet presence to the nenbers.

So, |'ve got direct orders to solve this problem
and after careful study of a group of enployees and nenbers of
our staff, these are the solutions that we canme up wth.

MR. COLLINS: Did you go through -- you nentioned
the location of the -- relocation of the enployee break roomto
the patio area.

MR. FRANCI S: Yes.

MR. COLLI NS: Did you go through that sane
exhaustive analysis in |ooking at spots for that as well?

MR. FRANCI S: Exactly. This has been a conbi ned
anal ysis of |ooking through all of our space. Now, it's not
very practical to locate an enployee break room off-site. I
can't have people running up and down the street going to take a
br eak.
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So, this space is right off of our conference
space. |It's accessible to enployees. W can put this cover --
patio cover on it and turn it into a fairly good space for
enpl oyees. Much better than they have now and so, after the
analysis and looking at all of the different alternatives for
| ocations in our building, this cane out to be the best solution
in our mnds to neet this need.

MR. COLLI NS: Is it currently used now for this
pur pose?

MR. FRANCI S: It's used for that purpose when
weat her permts. We have chairs and unbrellas out there, but,
of course, it's w ndy. You get a lot of noise from our good
nei ghbors the University Club because they have cooling towers
| ocated at al nost ground | evel and when they're going full bl ast
in the sunmer, they don't always run, but when it's really hot
and run full blast, it's very noisy. You can't really sit there
and have a discussion. So, this structure would enclose it
enough to elimnate the noise, elimnate the weather conditions,
and allow full year round use of the space.

MR.  COLLINS: Wy didn't you consider the
alternative of just allow ng enployees to eat at their desks?

MR. FRANCI S: Vell, if -- many of you in office
buildings know that's a |lot of problens. First, hourly
enpl oyees legally can't eat at their desks unless you conpensate
them for that technically because, in fact, if they're at their
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desks, they're working.

Secondly, you've got insect, rodent problens and
so forth in buildings. So, we typically discourage eating in
the offices. Plus, we have menbers conming into the building al
the tine and it's not really a suitable situation

So, we -- we feel -- and also the high quality of
our facilities, we need to actually attract and nmmintain top
qual ity people and so, this break roomis not utilized except by
peopl e who really just have to eat there. A lot of people can't
afford to eat out in restaurants for instance. All of our staff
can't eat out everyday at $6.00 or $7.00 a lunch. It's not
possi bl e.

So, we really feel we need to provide a nuch
better space and this would overcone that difficulty in not
havi ng that space.

The cover we intend to put on the patio would be
a high quality. Some of you may be -- if you're famliar with
the building and the exterior of the building and it would be --
it's a very -- we've got a lot of very high quality conments on
the quality of our building, the appearance of the building, and
the way it looks there and we would certainly duplicate that
with this cover.

W did a lot of work talking to the neighbors.
University Club is very supportive of it. The first two floors
of their building aren't affected by it because they're
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restaurant |evels not people from the roons |ooking out on it.
So, they're very supportive.

Nat i onal Geographic could look at of their
wi ndows and see it. They' ve been very supportive also. In
addition to the -- | think Chris nentioned that.

The space is shielded from the street by

evergreen trees and basically, you won't see it. You can't see
it there.

So, in summary, if we can -- if this is -- our
request is granted, the only option really is -- it really

elimnates several difficulties in terns of our conputer
requirenents and the cost of trying to locate those, of not
using the systens we've already put in place, and the difficult
of trying to locate the enployee break |ounge either using up
of fice space or noving it off-site which neither option has been
accept abl e.

So, we can enhance our enployee involvenent,
i nprove our ability to attract enployees, and elinmnate the
serious burden we face, and expand our conputer needs and that's
-- answer any questions you have at this point.

MR. COLLI NS: Let ne ask a few questions if |
may.

You testified that each and every square foot of
your building including the original wing fromthe '50s and the
1988 addition is conpletely occupied at this point.
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MR.  FRANCI S: It's occupied or planned or
schedul ed to be occupied. W have about, | think, 4,000 square
feet that's scheduled to be occupied. W have people coming in
that are now -- that are being in the process of being hired.
So, in essence, we have 100 percent occupancy in office space.

MR. COLLINS: And --

MR.  FRANCI S: And in the other areas of our
bui I di ng.

MR. COLLI NS: And do you have a witten tour if
you will describing the different floors, the different uses
wi thin the building?

MR. FRANCI S: Yes, it's very detail ed. We do
tours. Qur nenbers cone frombasically all over the world. W
conduct tours in the building for our nenbers. They're very
i nterested when they cone here to see what we do and how we do
it and they then -- so, we do have that and you have a copy
there. 1'd like to submit it if | could.

MR. COLLI NS: Yes, 1'd like to submit that if |
could for the record.

And does that describe the use of each and every
square foot --

MR. FRANCI S: Yes.

MR. COLLINS: -- basically of the building?

MR. FRANCI S: Exactly. Every piece of the
bui | di ng.
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MR. COLLINS: Okay. Thank you.

VI CE CHAI RPERSON RENSHAW M. Collins, would you
like to have your architectural representative just give us a
brief overview?

MR. COLLINS: Yes, | would.

VI CE CHAI RPERSON RENSHAW That's very --

MR. COLLINS: Unless there are any questions.

VI CE CHAI RPERSON RENSHAW We'll wait to hear
fromthe architect and then we'll have questions.

MR. COLLI NS: Al right. M. O dham would you
pl ease identify yourself for the record and proceed with your
testinony?

MR. OLDHAM My nane is Ted O dham I'"'m an
architect with OPX Architecture here in Washington.

A quick -- this is a site plan sitting in front
of us with M Street and 16'" Street. The Uni versity Club which
has been referred to is directly south.

The original building and the renovated buil ding
in '95 which was very handsonely done is this building here.

The proposed addition is in an open terraced area
directly to the south. It's this right here.

If I can quickly nove to the next plan, this is
an enlargenent of the sane plan. This is the original building
that was renovated. This is the deck or the terrace directly to
the south. This is the outline of the University Cub and 16"
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Street is in front.

MR. COLLINS: Could you just --

MR. OLDHAM  \hat --

MR. COLLINS: -- point out the direction north on
that pl an?

MR. OLDHAM Yes. North is to the left.

MR. COLLINS: Thank you.

MR. OLDHAM  South is this way. Wat M. Francis
was referring to is the Ievel bel ow where the conputer room and
currently enployee area which is directly below the terrace and
it's below grade. The conputer room woul d expand into this area
and the enpl oyees would rise into the sunshine.

There is an existing eight-foot wall that divides

the two properties. It's on the property line of the edge of
the terrace. It's separates the terrace from the University
Cl ub.

In the front of the property, these are the two
egressed stairs that rise from the lower levels to egress to
gr ade.

The proposed addition is right there on the
terrace level. I1t's 30 feet by 42 approximately. It would rise
approximately six feet above the eight- foot wall and all the
circulation would conme from the existing building. Any
egressi ng woul d occur off of the patio.

The photos included on this asenblage this is
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how the sites | ook today. This is the University Club. This is
from 16'" Street | ooking east. This is the new building that's
been renovated and the area between there.

As you'll note that the photograph shows the

street trees as well as the magnolias behind. The street trees,

of course, will lose their |leaves. The magnolia granda flora do
not until they -- during their lifetine.
We have for purposes of this -- this actually was

t he existing photograph showi ng the existing situation. This is
with the inposed which you'll see very little difference, but
the structure on it. We have renoved the trees in the
phot ogr aph which we're not proposing to do, but just for sake of
seeing the structure. It would be adjacent here.
Architecturally, the bottom the plinth of the
building and the bottom part of the building is really two

stories. So, the structure here is tying in only at the first

story and is practically hidden by trees in the front. It does
-- it fits within the -- all within the property |ine.
This is -- these are photographs of the existing

terrace here and here and the front fence which is a netal
fence.

If you have any questions, |'m happy to pursue
t hose.

MR. FRANCI S: If I could point out a couple of
i ssues here. This does not increase the usage of the building
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or the parking or the traffic or any other issue. This is
strictly for use of our nmenbers and staff. So, we have no
i mpact that way on the nei ghborhood.

VI CE CHAI RPERSON RENSHAW  All right.

MR. COLLINS: My | just ask M. Oddham a
guestion?

Goi ng back to your first drawing, if you can just
put that up on the easel please. Could you just point out again
the location of the proposed addition? Can you also point out
the location of the Metropolitan AME Church on M Street? Ckay.

In your opinion, would the construction of this
smal | patio enclosure have any inmpact at all on the Metropolitan
AME Chur ch?

MR. OLDHAM I can't see that it would have any
affect. This is a public alley behind the whole -- all of those
structures.

MR. COLLINS: Thank you.

VI CE CHAI RPERSON RENSHAW  Yes.

MR. COLLINS: The last witness is M. Sher. M.
Sher .

And |'d like to ask that he be qualified as an
expert w tness please.

VI CE CHAI RPERSON RENSHAW Al right. well, we
know of M. Sher's background and | think that he does assume
the rank of a qualified witness. |f there is any objection, |et
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me hear it now. No objection. You're qualified.

MR. SHER: Thank you, Madam Chair and nenbers of
t he Board.

For the record, ny nanme is Steven E. Sher the
Director of Zoning and Land Use Services with the Law Firm of
Hol I and & Kni ght .

I'd like to cover briefly a nunber of issues
which relate to this application as | think the Board
understands now the property's at the southeast corner of the
intersection of 16'" and M Streets. It consists of a si ngle | ot
of record Lot 85 in Square 197. That single lot of record is
improved with a single building for zoning purposes, but it
actually incorporates what actually if you went out there and
| ooked at it look like two separate buildings or two different
| ooki ng bui |l di ngs anyhow.

The eight-story building at 1155 16'" Street and
the 12-story building at 1550 M Street, they are connected above
grade and they function under zoning as a single building.

The site is also split zoned with the 16'" Street
frontage being SP-2 and the M Street frontage being G4. That
boundary line is 106 feet from and parallel to the right-of-way
line of 16'" Street.

I think it is worth turning to page four of the
outline just to review a little bit the zoning history because
that is significant as it relates to the need for the variance.
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The 1155 16'" Street building, it says 15m, it should say 16"
Street, was approved by the BZA in case 4819 an order which M.
Collins handed to you a few ninutes ago and that was in
accordance with the zoning regulations which were in affect
prior to My 12m, 1958. We sonetines call those the current
zoning regulations, but the 1958 regulations don't bear nuch
resenbl ance to the present regul ations, been anmended nmany ti nes.

The property was zoned SP under the 1958 Zoning Map and SP at
that time permitted a maxi mum of 5.5 nonresidential FAR

An underground addition was approved by the Board
in case 5384, February 1959. 1In 1978, the property was rezoned
fromSP to SP-2. The affect of that was to reduce the pernitted
nonresi dential FAR from 5.5 to 3.5 and then again, as we've
al ready nentioned, the addition at 1550 M Street was built as a
matter of right in the C4 District in 1986 and that's pernmitted
to have a ten FAR

I think you've already heard enough about what
t he proposed development is. So, let me turn then to conpliance
with the standards for the special exception and the variance.
The requirenents under Section 508, one that the use high bulk

and design be in harnmony with existing uses and others in the

ar ea. As you've already heard, the proposed use is a mnor
expansion of the existing use of the building. It's a little
over 1,000 square feet. It's one story in height. It's

consistent with the other office uses of surrounding property.
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The high is far less obviously than the existing buildings and
those that surround it.

Because of the nonconforming status, the bulk is
nore than now permitted, but the increase represents |ess than
one percent, .7 of one percent of an increase in FAR

As to traffic, this really doesn't represent an
intensification of the existing use. Doesn't change any
existing traffic patterns and doesn't create any adverse traffic
i mpacts.

As to whether any special treatnent is required
I think M. O dhanl s photographs denpnstrate that the view from
the public side of this property, i.e. from 16'" Street | ooki ng
to the east, affectively screens the addition because it is only
one story high and then you' ve got all that existing |andscaping
in front of it.

Now, turning then to the requirenents for
vari ances. The Board is aware there's a three-part test. e
have to denonstrate that there's sone exceptional or
extraordinary situation or condition of the property, that the
strict application of the regulations causes a practica
difficulty for the owner, and that the relief can be granted
Wi t hout substantial detriment to the public good and wi thout
impairing the intent, purpose, and integrity of the zone plan.
Let nme deal with each one of those factors.

The exceptional or extraordinary situation or
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condition, |I've already tal ked you through the zoning history.
But, just understand that the result of that history is that a
bui l di ng which was approved at 5.9 FAR is now only allowed to
have 3.5 FAR So, you've got an existing nonconform ng
condition that was created by a series of changes in the
regul ati ons.

Point nunmber two, the zoning boundary Iines
splitting the lot and I'd |like to ask you to turn to the second
to the last page in the attachment which is a colored piece of
the based Atlas plat showing in red the boundary |ine between
the SP-2 zoning on the left-hand side of the page and the G4
zoning on the right-hand side of the page and you can see how
that boundary line actually crosses that |ot.

The third is an exceptional situation created by
a piece of an alley closing that occurred in the late 1950s.
I"mnot exactly sure of the date because | wasn't able to find a
pi ece of legislation reflecting that.

If you turn to the last plat which is a piece of
the based Atlas from 1957, you will note that there is a piece
of a 30-foot alley that actually extended into this property.
It dead-ended at that point. |If you turn back now to the col or
plat, you will see that that piece of alley a 30 by 30 foot
segnment was then designated as Lot 848.

Let me now talk a little bit about what these
colors nean. The yellow including Lots 847 and 73 as shown on
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this plat was the land area that served as the basis for the
1957 approval, the original 1155 16'" Street bui | di ng and t hat
land area is approximtely 18,000 square feet.

The blue is the land area that served as the
basis for the 1550 M Street buil ding. It's all zoned G4 and
that's the ten FAR addition that was built in 1986 and you wl|l
see that a piece of Lot 848 was actually included in that |and
area to get to the 74,000 square foot building that was built.

However, you will note that there's a little bit
of 848 that's neither yellow nor blue. In fact, it's because it
was not included in the land area for either one of those two
bui I di ngs. That piece of 848 which was a part of that public
alley that was closed is 360 square feet and at three and a half
FAR which is -- it's zoned SP-2, that turns out to be 1260
square feet which is exactly the size of the addition that we've
pr oposed. Now, frankly, that's a coincidence because | didn't
di scover that until this norning by which tinme the addition had

al ready been desi gned and how turned out to be 1260 square feet.

If Lot 848 was a separate independent lot, it
woul d support 1,260 square feet. That's what we're asking for
to be done here. I think the fact that it is included as part

of the overall record Lot 85 is an exceptional situation which

serves as the basis for the variance. | don't think | could
find another situation like this anywhere in this area. I
wasn't even sure | could find this one until | did sone work to
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make sure that it was the case.

The last piece that goes to our exceptiona
situation, of course, then is the inability to use the existing
open area on the ground floor of the terrace which you' ve heard
referred to before. It's not enclosed. It's, therefore, only
avai | abl e during suitable weather conditions and the presence of
mechani cal equi pnent on the adjoining lot further constrains
t hat use.

As to the practical difficulty, you have heard
t he di scussion of the Society's use of its existing building and
how intense that use is and the fact that there is no other
avai | abl e space to accommpdate either the conputer facility or
the enpl oyee | unchroom which are essentially necessary on- site
functi ons. They're not the Kkinds of things given the
constraints that have been spoken to that can be nobved sonmewhere
el se.

To nove functions off-site or otherw se engage in
real l ocations of the existing space would be unduly burdensone
or unnecessarily burdensonme which Court of Appeals has found to
be the relevant standard for granting of an area variance under
the practical difficulty test.

Also being a planner know edgeable of other
actions of the Board, | would call the Board's attention to BZA
Application Nunmber 14675 which was for the National Education
Associ ati on. It's located under Exhibit H of the prehearing
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statement and in ny nmind, it serves as a very sinilar precedent
to what is being requested of the Board today. It's in the sanme
i mediate vicinity. It was a building that was al ready over the
permtted FAR It sought an addition of approximtely .23 FAR
which was nore than what is being sought here. It was for the
purpose of enclosing an atrium for an attractive dining and
nmeeting area and the Board specifically found in that case that
the site was affected by an extraordinary or exceptiona
situation or condition because of the existing nonconforning
structure on the site. | believe that a simlar rationale would
apply here and woul d support the grant of the variance.

Wth respect to the detrinment to the public good,
the third part of the test, | think we've essentially stated
already that this is a one-story addition that's not likely to
be visible fromthe public space and would not likely to have an
obj ecti onabl e i npact .

I conclude, therefore, that the subject property
is affected by exceptional conditions because of the existing
nonconform ng structure, the zoning history, the zone boundary
line, and the addition of the area caused by the alley closing.

The strict applications of the regulations would be unduly
burdensome and create practical difficulties for the Society as
the owner of the property in accommodating the necessary support
functions on the site, that the variance could be granted
Wi t hout substantial detriment to the public good or to any

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70

surroundi ng properties, that the addition is mnor and is in
harmony with the area, that the need for a variance does not
disqualify a property from special exception approval, and that
t he application should be granted.

VI CE CHAI RPERSON RENSHAW M. Collins, does that
concl ude your presentation?

MR. COLLINS: Yes, it does.

VI CE CHAI RPERSON RENSHAW  Thank you very much.

At this point, we'd |like to take up the issue of
party status and then ask you gentlemen to come back to the
table after that to answer any questions we m ght have.

Ms. Robie Beatty. Good afternoon.

MS. BEATTY: Good afternoon and | pronounce it
Robi e.

VI CE CHAI RPERSON RENSHAW Robi e. Would you
pl ease give your name and address?

MS. BEATTY: I'"'m Robie Beatty and |I'm one of the
trustees at Metropolitan AME Church which is located at 1518 M
Street, N.W, Washington, D.C

VI CE CHAI RPERSON RENSHAW  And woul d you give us
the reasons why -- first of all, we need to have a waiver of
your submi ssion | believe.

| so nove. Do | have a second?

MEMBER CGRI FFI S:  Second.

VI CE CHAlI RPERSON RENSHAW Any discussion? All
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t hose in favor?

(Ayes.)

VI CE CHAI RPERSON RENSHAW  All right. Thank you.

Wuld you please let us know why you would Ilike
party status please?

MS. BEATTY: As outlined in the --

VI CE CHAI RPERSON RENSHAW Excuse ne. Does Ms.
Beatty have to be sworn in at this point?

MS. BEATTY: | was.

MS. BAILEY: She was.

MS. BEATTY: | was sworn in.

VI CE CHAI RPERSON RENSHAW  She was. Thank you.

MS. BEATTY: Yes. As outlined in the nenp that
was submitted on behalf of the church, there is a concern with
regards to anything that the Anmerican Chenical Society does
relative to construction because of our past history. [It's been
menti oned previously by the individuals who spoke before ne and
who testified that there was an addition to their property in
1986 and it was at that tinme that the church underwent danage,
extensive damage as a result of the construction.

If you | ook at one of the handouts that they had,
actually you will see the addition which | believe is 1550 Mis
adj acent to our property alnost and it caused sone problens with
the wall of our church on that side to the extent that a
retaining wall had to be built and various architectural-type
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things had to be done. | can't say specifically. That's not ny
area of expertise

But, upon learning that there was a request for a
vari ance, we, of course, were very interested and concerned.

I will say that it was not until | was able to
come down to your office and |ook at the filing to determ ne --
that | was able to deternmne and again this is not ny area of
expertise that the structure that they were proposing would be
on the 16'" Street side. But, in order to nmake sure that any
rights that we had or anything that we needed to address
relative to it was presented to you as quickly as possible, the
meno was done in that vein and the neno was done prior to being
able to actually see what was proposed or to even know
specifically.

So, it was done on the 25'" and | believe if M.
Bailey has that, it was actually faxed to you on the 28'" and
the hardcopy was received on the -- faxed to you on the 26'" and
the hardcopy was actually received by you on the 28'",

COW SSI ONER M TTEN: Now that you are aware of
where the construction's going to be -- where the proposed
construction -- where the construction is proposed to be, are
you still interested in having party status or you just want to
testify?

MS. BEATTY: Well, 1'll be -- as |I've said, this
is not ny area of expertise and because | didn't find out and
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

73

admttedly, it was just ne. It just so happened that | happen
to see the hearing notice on the side of their building under a
tree. Because | saw that and called and what have you and
because it was such short notice, | wasn't able to get in touch
with anyone either in the church or who has expertise in this
area who could look at the information and give sone feedback.

I would be hesitant to say we don't want to do
this or we support this because | don't have that expertise. It
| ooks on the face as though it nay not cause a problem but |
honestly don't know and so, |'d be reluctant in saying that we -
- | certainly wouldn't want -- would not want to say that we
support it, number one, because | am a menber of the Trustee
Board. | am not or do not have the authority fromthe Board to
speak on behalf of the church in that vein.

I was one who was a nenmber who saw the notice and
deci ded that sone action and sone investigation of the situation
needed to be done.

W' ve not had adequate tine to really have it

i nvestigated because as | said ny area of expertise is not
architecture or engineering or any of that. I[t's just that
given the history and the fact as | indicated to you in the neno

that we were indeed out of the church for the majority of a year
so that construction could be done to shore up the wall so that
we could go back in there safety. VWhen know ng that history,
hearing that sonmething is going to be done again, you begin to
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think okay, howw Il it affect us?

So, basically, I'm indicating that | can't say
that there is a support by the church for this special exception
| guess it's called nor do | want to say, you know, that we're
categorically opposed to. What | want to indicate is that we
know that this is going to happen. W' ve not had any tinme to
ook at it to say yea or nay.

VI CE CHAlI RPERSON RENSHAW Ms. Beatty, this then
has not been brought up before the full Board of Trustees?

MS. BEATTY: Correct. As | said, I'm the only
person who really has this nmuch know edge of it and trust ne, |
don't have that nuch know edge.

VI CE CHAlI RPERSON RENSHAW And just for review,
the Board of Trustees has not authorized you to represent it
this norning?

MS. BEATTY: No.

VI CE CHAI RPERSON RENSHAW O this afternoon?

MS. BEATTY: In this matter to represent it in
terms of saying we have a concern. W want to know what is
goi ng on. But, to say specifically that there is support or

what have you, no.
VI CE CHAI RPERSON RENSHAW VWhen does your Board
of Trustees next neet?
MS. BEATTY: Actually, there is one scheduled for
today. This evening.
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VI CE CHAI RPERSON RENSHAW  For today?

MS. BEATTY: Yes.

VI CE CHAI RPERSON RENSHAW |Is this on the agenda?

MS. BEATTY: It probably wll be. It had mot
been before. But, you know, because you schedul e these things
i n advance. I can certainly bring this up to them and see what
type of direction or what have you they would |like to take.

VI CE CHAI RPERSON RENSHAW Al l right. M.
Giffis has a question and |'m sure M. Levy does.

M. Giffis.

MEMBER GRI FFI S: Thank you, Madam Vice Chair.
Actually, it was the sane question that you just asked. So, |
would turn it over to M. Levy.

VI CE CHAI RPERSON RENSHAW M. Levy.

MEMBER LEVY: I rmust look like |I have a burning

guestion of sone kind.

I guess |I'm not sure where to head with it.
There's a question of party status, but there also seens to be a
sort of unspoken question of an unreadiness to participate.

MEMBER GRI FFI S: well, if | can speak to that,
Madam Vice Chair, | frankly don't think there is a proper
request for party status before us representing the Metropolitan
AME Chur ch.

I think if we're proceeding today wth these
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hearing, that certainly the trustee can give testinmony if |I'm
not m staken. It may just be an individual testinony as the
trustee fromthe adjoining church.

VI CE CHAI RPERSON RENSHAW Al l right. Ms.
Mtten, do you have anything to add to that?

COWM SSI ONER M TTEN: Well, |1 agree with M.
Giffis that the case has not been nade on behalf of the church
that is required to be made for party status.

VI CE CHAlI RPERSON RENSHAW Yes. Al right. |
too feel that this has not -- a party status request is not
shall we say officially before us because the trustees have not
met and have not designated you as the official spokesperson to
give you the right to cross examne the Applicant at this tine.

But, you are free to testify at the appropriate
point in our proceedings if you would like to put anything
addi tional on the record and you are neeting tonight and have
stated that it nay be on the agenda. This special exception
variance may be on the agenda tonight at your Board of Trustees
neeting?

VS. BEATTY: |  suppose | should be nore
definitive. It will be.

VI CE CHAI RPERSON RENSHAW It will be.

MS. BEATTY: | will -- I wll suggest that.

Let me clarify though for you. In terns of
di scussion by the board relative to this, no, the board has not
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done that. I have spoken with the pastor who is the Chair of
the Trustee Board and who can act on his own and he has given ne
his authority to do that.

But, in terms of fleshing out exactly what we're
tal ki ng about, no, the board has not net to do that.

VI CE CHAI RPERSON RENSHAW All right. In judging
party status, is it appropriate at this point to nove -- to neke
a notion on Ms. Beatty's party status?

COWM SSI ONER M TTEN: | would nove denial of the
request for party status for the Metropolitan AME Church

VI CE CHAI RPERSON RENSHAW  All right. Do | have
a second? 1'll second. Any discussion?

MEMBER LEVY: Yes, | -- 1 would like to just
point out that the mption was to deny party status for the
church. | guess --

COW SSI ONER M TTEN: The request says --

MEMBER LEVY: As opposed to the individual

COW SSIONER M TTEN:  Well, it says -- it says in
the mddle of the nmeno "For the reasons already stated,
Metropol i tan AME Church wi shes to be granted party status.”

MEMBER LEVY: Okay. Ckay and the reason for
denying the party status would be that the church is not
properly represented here today given the --

COW SSIONER M TTEN.  Well, the reason that | am
suggesting that we deny the request is that the case has not
NEAL R. GROSS
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made for party status. They have not outlined how they are

uni quely affected and so forth.

MEMBER LEVY: So, it's not relative to Ms. Beatty

or Beatty?
MS. BEATTY: Beatty.
MEMBER LEVY: Which is it?
MS. BEATTY: Beatty.
MEMBER LEVY: Beatty.
MS. BEATTY: Yes.

MEMBER LEVY: It's not -- the point is not

t hat

Ms. Beatty isn't authorized to represent the church. The point

is that --

COMM SSI ONER M TTEN: That could be an additiona

poi nt | mean.

MEMBER LEVY: So, you're point is that the church

is -- that the case has not been nade that the church should

receive party status?
COWMM SSI ONER M TTEN:  Yes.

MS. PRUI TT: Excuse nme, Madam Chair. Just

for

clarification, in the past, when people have had authorization,

but there's not been sonething in the record, you have allowed

them to submt later their authorization. So, that could or

could not get rid of that other issue for you --

VI CE CHAI RPERSON RENSHAW  Yes.

MS. PRU TT: -- dependi ng upon how you'd like to
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take it.

COWM SSI ONER M TTEN: | t hi nk there's a
substantive issue and then there's a technical issue and Ms.
Pruitt, | think, has given us a way to alleviate the technical
aspect of it, but we still have the substantive issue.

MS. BEATTY: Could | ask clarification as to what
you perceive a substantive issue to be? That would --

COW SSIONER M TTEN: well, mybe we could
di spatch with the notion that the Board Menmbers and then perhaps
the Vice Chair would explain to you the threshold that you have
to meet.

MEMBER LEVY: Is there room for further
di scussion on the notion or is that not proper?

COW SSIONER M TTEN:  Yes, this is the discussion
peri od.

VI CE CHAI RPERSON RENSHAW  Yes.

MEMBER LEVY: Okay. Because | would -- | guess
the question | would have in nmy mind is given the churches past
problenms with construction by the Applicant, would that not been
a special circunmstance that -- | mean generally we tal k about
giving party status to folks that are affected in a particular
way, in a special way and | would argue that the church is
affected in a special way because of past experience.

COW SSI ONER M TTEN: Well, | guess there's two
things. One is if we want to neke the argunment on behal f of the
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church, we could do that. W could try and make their case for
party status.

But, | think the issue is -- | mean | want when
we're through with this discussion, | want to make it clear to
Ms. Beatty that, you know, this is in no way suggesting we don't
want to hear from the church and what you have to say. This is
that there's a special requirenent to achieve party status

because it confers special rights for cross exam nation and so

forth.

But, given that the addition that's proposed is
not on the M Street side of the property and is -- you know,
does not abut the church, the idea that -- what gives rise to

the concern on the part of the church at |east as has been
represented so far is construction that's inmediately adjacent
where they've had problens in the past and | guess, you know,
Wi t hout just saying well, it's, you know, construction on the
nei ghbori ng property and, therefore, they have a concern about
it, I don't see that there's this imrediate concern that there
woul d be a probl em because of the adjacency.

MS. BEATTY: And may | indicate that what | had
said before in terns of us only having a short period of tinme to
try and get sone type of clarification as to whether or not that
is the case or not, we have not had because of just receiving or
just finding out that there was a request for a hearing and
wanting to be sure that at |east soneone was here from the
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church to represent that the church had a concern not know ng
exactly what that concern m ght be.

COWMM SSIONER M TTEN: | under stand.

MEMBER LEVY: Could | ask --

VI CE CHAlI RPERSON RENSHAW I just -- go ahead,
M. Levy.

MEMBER LEVY: I'"m sorry. I just wanted to ask a
question regarding whether we have evidence that the property
was properly posted?

COW SSIONER M TTEN: | think there's a couple of
t hi ngs. One is | think that we have not got -- we have not
gotten any suggestion to the contrary that the property wasn't
properly posted and we have an affidavit of posting in the
record.

MEMBER LEVY: Okay.

COMM SSIONER M TTEN:  There's the issue also of,
you know, the church is clearly within 200 feet and | believe is
on the list of entities that received notification and so, you
know, | think that the Applicant has certainly done everything
that they were required to do to informthe church.

MS. BEATTY: Can | address that? I  had spoke
with the pastor and | spoke with the office. Nei ther entity
indicated to me that there was notification that they have
received relative to the request for a variance.

VI CE CHAlI RPERSON RENSHAW There is a listing
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that we have of the nanmes and nmiling addresses of the owners of
all property within 200 feet in all directions and we have the
Bet hel Church at 1518 M Street, N W

MS. BEATTY: The church -- let nme state it this
way. When | spoke with the pastor, he said that he had not
received any notification that a variance had been applied for.
When | spoke with individuals in the office, they had not
ei t her. The church while many years ago was |isted as Bethel
AME is known through the whole as Metropolitan AME Al t hough
the address is the sanme, it probably should have gotten there,
but when | asked had there been notification, the answer of the
persons with whom | spoke who should have had know edge of that
was ho. Now, that's not to say that if it's a requirenent and
it was listed that it was done, that it was not done. I'monly

suggesting that no one with whom | spoke in ternms of the pastor

VI CE CHAI RPERSON RENSHAW  Yes.

MS. BEATTY: -- people in the office as well as
some of the other officers were know edgeable about this fact
until | asked them about it.

VI CE CHAI RPERSON RENSHAW  All right.

COWMM SSI ONER M TTEN: Madam Vice Chair, could I
just make a suggestion --

VI CE CHAI RPERSON RENSHAW  Yes.

COMM SSIONER M TTEN:  -- which is the whole issue
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about the when -- when notification was given and so on, | think
we were sensitive to the fact that there may have been sonme m s-
comuni cation which is why we even are entertaining the request.
So, perhaps the thing to do because it seems to be a little bit
-- causing sone unease on the part of the Board about perhaps
denying the party status is if the vice chair would like to give
Ms. Beatty the opportunity to address the requirenments for party
status, we could point them out to her and she could attenpt to
now nmake that case if that was the way you wanted to proceed.

VI CE CHAI RPERSON RENSHAW We can certainly do
that. Thank you, Ms. Mtten

In requesting party status, the perspective party
is asked to set forth in witing why the person should be
granted the party status and the first thing is including
reference to the property owned or occupied by the person in
which the person has a interest that will be affected by the
zoning relief requested by the Board. Secondly, the |ega
interest the person has in the property such as owner, tenant,
trustee which you have stated. Third, the distance between the
person's property and the property that is the subject of the
appeal or the application. Fourth is the environmental
econom c, social or other inpacts likely to be affected -- to
affect the person and/or the person's property if the zoning
relief is requested or is approved rather and an expl anati on of
how the person's interest as identified in the response to
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nunber four would likely to nore significantly, distinctively or
uni quely affected in character or kind by the proposed zoning
relief than those of other persons in the general public.

MS. BEATTY: Well, | think relative to nunber
four and | know you've got a one, two, and three, but | think
nunber four is probably the one which m ght cause sone concern
for us. The way that | would address that is to say because of
the -- that | actually do not know because of not having had an
opportunity based on actually finding out what was going on to
have soneone who is know edgeabl e about this area to meke that
argunent for us. | honestly cannot address that.

Why we would be concerned is to ne clear based on
past practices. The legal interest, | ama duly elected trustee
of the church. The distance, the church is obviously within the
200 feet requirenent as you have al ready addressed.

And so, the one that would be if you care to
characterize it as such the one which night not be as well
defined woul d be your nunber four and | honestly cannot address
that because as |'ve indicated to you, |I'm not proficient in
this area.

VI CE CHAI RPERSON RENSHAW  Yes. Well, let ne got
again to nunber five and just ask how the church is nore
significantly, distinctively or wuniquely affected by this
application than the general public?

MS. BEATTY: To me that seenms to revert back to
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what has transpired previously. There is a history that there
have been difficulties when sonething in the way of a change was
att enpt ed. I can't specifically say and | think | indicated
that before that | know that that would be the case this tine.
The big thing is we don't know and because we don't know and
didn't know, we felt it inportant to at |east come and raise the
i ssue that at sone point there may be sone concern that we have
and so, we wanted to be on record as raising that.

Again, it's only been a few days since finding
out that a structure was going to be erected and it's been --

some information has conme forward relative to what kind of

structure.

I'"m hesitant to say yea or nay because that's not
my area of expertise. It may be something that would inmpact us
that | as a lay person would not understand or would even have

know edge of or even envision and then, again, it could not, but
given the history, we did want to indicate that we have a
concern relative to any structure because there's always that
possi bl y.

VI CE CHAI RPERSON RENSHAW Yes. Al  right.
Thank you.

MR. COLLINS: May | address -- may | just address
that | ast point?

VI CE CHAI RPERSON RENSHAW  Yes. Yes.

MR. COLLINS: If the Board would turn to Tab G of
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the Applicant's statenent and |ook at the first plan that -- as
a foldout plan to address the issue whether the church itself is
nore directly inpacted than anyone el se. If you |ook at that
fol dout, you can see the proposed structure, the location of
t hat proposed structure, and above that to the north of that the
portion of the building that's on 1155 16'" Street and then to
the east of that the portion of the building at 1550 M Street.

The 1550 M Street is the building that the
reference was being made to as having some construction
problems. The building to the right of that is the Metropolitan
AME Church which is listed in the tax records as the Bethel AME
Church and if the church is getting their other mail from the
city, they should be getting this mail as well

But, you can see from just |ooking at the nunbers
of the distances that the closest portion of this proposed one-
story glass and netal enclosure is at its closest point probably
at | east 100 feet away and that the University Club is certainly
ri ght next door. There's a building just to the south of 1550 M
Street which is closer to this proposed structure than is the
church.

So, | don't think that the church could show --
al though I'm anxious to get to it, resolution of this on the
merits, | don't believe that the church could show that they're
nore directly inpacted than any other person or party.

VI CE CHAI RPERSON RENSHAW All right. Thank you.
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Al right. W have a notion and |I'd |ike to cal
the question. Do | have a second?

COW SSI ONER M TTEN: You know, are you asking
for a second for the -- to call the question?

VI CE CHAI RPERSON RENSHAW  The questi on

COWM SSI ONER M TTEN: You know, you can actually
do that by consensus if there's no --

VI CE CHAI RPERSON RENSHAW Al right. Then by
consensus are we ready to vote?

Al'l right. Ms. Mtten nmade a notion to deny the
party status. All those in favor of Ms. Mtten's notion?

(Ayes.)

VI CE CHAI RPERSON RENSHAW Is it necessary to

read the count at this point?

M5. PRU TT: | believe it was unani nous.

VI CE CHAI RPERSON RENSHAW It was unani nmous.
Yes.

Al right. Ms. Beatty, your request for party

status has been denied, but please feel free to participate
later on in our proceedings.

At this point, |I'd like to ask M. Collins to
cone back to the table. Do we have any questions for M.
Collins, M. Francis, and our architect --

MEMBER LEVY: Madam Vice Chair --

VI CE CHAI RPERSON RENSHAW  Yes.
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MEMBER LEVY: -- I'd like to ask a question if |
m ght .

VI CE CHAI RPERSON RENSHAW  Yes, go ahead.

MEMBER LEVY: In the prehearing statenment of the

applicant, there is an indication on page ten that the abutting

property owner is supporting the proposal and | just -- | don't
see anything in ny file that supports that. Anything in
witing. Is it just missing fromny file?

MR. FRANCIS: He's figuring University C ub?

MEMBER LEVY: Yes, the University Club

MR FRANCIS: It is in witing.

MEMBER LEVY: Has that been submitted for the
record previously because | don't have a copy of that?

MR. FRANCI S: | believe that it was. It was
mai |l ed to your address.

MEMBER LEVY: Do any other Board Menbers have a
copy of that?

VI CE CHAI RPERSON RENSHAW We're |ooking, M.

Levy.

MEMBER LEVY: Sorry.

VI CE CHAI RPERSON RENSHAW Does anyone have --

MEMBER LEVY: This would be from the University
Cl ub.

VI CE CHAI RPERSON RENSHAW We have the National
Geographic and | think that if -- | think that we are getting a
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copy of the University Club's support letter.

M5. BAILEY: Ms. Renshaw, the file is in front of
you or close to you. Isn't it?

VI CE CHAI RPERSON RENSHAW [t's at ny el bow.

MS. BAILEY: Ckay.

VI CE CHAI RPERSON RENSHAW  While, we are waiting
for that, M. Levy, do you have another question?

MEMBER LEVY: Not right at this tine.

VI CE CHAI RPERSON RENSHAW All right. M.
Giffis.

MEMBER GRI FFI'S: A quick question actually to the
architect. O course special exenption, we are talking about

the design as it cones into harnony with the rest of the area
Can you talk briefly about just the massing of the space? I'm
seeing a curved roof structure on that. Talk to ne about why
perhaps where it hits the existing building and why it nmay have
to have that shape.

MR. CLDHAM The reason for the curved is
obviously not to block the wi ndows above and to also have a --
the [ east inpact on the University Club to the south.

MEMBER GRI FFI S: So, the lowest part is where it
abuts the -- or actually attaches to the existing building?

MR. OLDHAM That's correct.

MEMBER GRIFFIS: Oh, | see it actually. ©Oh. And
just to be clear in terms of the existing patio that's hard
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COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

an

surfaced now - -

MR. OLDHAM That's correct.

MEMBER GRI FFI S: -- that is not enlarged or
decreased in terms of the footprint? It is just, in fact,
encl osed by this glass structure?

MR. OLDHAM That's correct. Now, we're only
partially enclosing that. In other words, the patio goes from
the front to the back of the existing building.

MEMBER GRI FFI S: I ndeed and then -- yes, indeed.
So, that there would be actually exterior space off the
encl osed part. Both have double doors exiting east and west.

MR. OLDHAM That's correct.

MEMBER GRI FFI'S: Ckay. Thank you.

VI CE CHAI RPERSON RENSHAW Ms. M tten.

COW SSI ONER M TTEN: I just want to be sure |
understand the existing configuration and |1'm |ooking at the
proposed plan and section, drawing A1l.2 and it shows on the
subbasement level, it says existing IT support area and then it
seens to suggest that that's just below the patio. But, is that
in fact -- does that extend to the north or is that strictly --
I'"'m | ooking at the subbasement |evel where it says existing IT
support area. Is that |IT support area just below where the
patio is or does that go to the -- extend north through the
subbasement |evel in the building?

MR. FRANCIS: | can answer that. |It's the sane -
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- |I'm sorry. It's the sane length basically as the patio, but
it's in the subbasenent.

COW SSI ONER M TTEN: Okay. So, then what's
i medi ately adjacent to that in the subbasenent? VWhat ' s
i medi ately adjacent to the existing IT?

MR. FRANCI S: Parking area

COW SSI ONER M TTEN:  Par ki ng. Ckay.

MR. FRANCI S: Yes.

COWM SSI ONER M TTEN:  Can you - -

MR. FRANCI S: Let me correct that. The existing
IT doesn't extend conpletely that range, but it's basically the
same configuration as the patio. There are other structures in
t he basenent that breakup some of that |ength.

MR. COLLI NS: If you look at Tab G the first
several pages, you'll see the plan of the subbasement |evels.
That may hel p answer the question. Before you get to fol douts.

MR. FRANCI S: It has sone stairways and hall ways
down there. So, it's not exactly the same size as the patio.

COW SSIONER M TTEN.  And you did not nention in
the discussion about your exploration of alternatives, you
menti oned the fact that you' re 100 percent occupied in terns of
the office, but you really did not address the possible
expansion into the parking area. Could you speak to that?

MR. FRANCI S: Yes, we, in fact, use sone parking
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space. As you know, it's at a premium and we're very reluctant
to use anynore parking space do to the configuration of the
basement which would block the driveway. W really couldn't get
in and out of the garage and secondly, we're now -- we award
par ki ng spaces based on | ongevity and we're now awardi ng peopl e
par ki ng spaces in the basenment who came to work for us in 1983.
So, it's a little waiting list there and we're very reluctant
to continue to reduce those parking spaces because of the
surroundi ng situation of parking and our enployees benefits.

COW SSI ONER M TTEN: Can you also just address
the question of whether or not you have in your |unchroom area -
- is there food service in the |unchroonf

MR. FRANCI S: We have vendi ng machi nes for Coca-
Cola. That type of thing and an ice machine.

COWM SSI ONER M TTEN: But, there's no -- there's
no -- it's not -- it does not function as a cafeteria?

MR. FRANCI S: No and we don't intend to do that
on the patio either

COW SSI ONER M TTEN:  Ckay.

MR. FRANCI S: We'll have the same type of
arrangenent. Just basically a place for people to sit and eat
and have sone neetings. Things like that.

COW SSIONER M TTEN: Okay. And then I'd like to
address a question to M. Sher since it's going to cone up in
the OFfice of Planning Report. MWhich is the Ofice of Planning
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has a concern that you have not expressed what the direct
relationship is between this extraordinary condition related to
split zoning and the need for the variance and | am sonmewhat
synpathetic to their concern which is this is a structure that's
up against its zoning envel ope whatever that is. So, can you
speak nore directly to why the split zoning should be considered
the extraordinary condition that gives rise to the need for the
vari ance?

MR. SHER: The zoning boundary lines splitting
the ot was inposed in 1958 for reasons that | can't explain. |
have tried in the past to research exactly why some of those
lines got put where they are and the best | can guess is that
sonmetinme going way back there was a lot line there, but even in
1958, this building had been approved already. So, what the
basis for that was at that point, | don't know.

The result of the split zone line is that you get
a certain amunt of area that is SP-2 at three and a half FAR
and a smaller anpbunt of area at G4 at ten FAR. Take one tines
the other and one tines the other and that gives you the tota
amount of density pernmitted on the site which is approxi mtely
75,000 square feet, 74, 840.

The existing building is already over that.

COWM SSI ONER M TTEN:  Yes.

MR. SHER: It's already at 106,500 square feet.
So, we already have the disparity caused by the existing
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bui l ding having been approved at 5.9 FAR when the currently
regul ations allow for the nost part only three and a half FAR

COWMM SSI ONER M TTEN: | understand that, but
that's -- | guess | just want to be sure that we have this
conpletely fleshed out because this is a concern that's been
raised by the Office of Planning. Wich is -- what | am having
trouble with is this is a building that exceeds its zoning
envel ope. So, it's at its maxinmm

MR. SHER: It's over.

COW SSI ONER M TTEN: It's over its maxi num but

MR. SHER: No questi on.

COW SSIONER M TTEN: -- so, we can't do anything
to expand the building w thout going into variance.

MR. SHER: You know, getting a variance.

COW SSI ONER M TTEN:  Right. Okay.

MR. SHER: That's why we're here.

COW SSIONER M TTEN: COkay. So, but that's not -

- that really is not related -- the reason for it is that it
doesn't necessarily have to be -- it doesn't necessarily have to
arise from the split zoning. That's just -- in this case,

that's what happened, but it's no different than any other
building that would be up against its zoning maximm So, |
guess that's why | amjust having a little bit of trouble.
MR. SHER: Yes, it's no -- if the site were all
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zoned one and we're over the -- over the zoning limt or if it
was split zoned in sone other configuration than it is, it would
still need a variance.

COW SSI ONER M TTEN:  Ri ght .

MR. SHER: Is that an wunusual condition? In
general, it is. Is it the only building like that that's
affected that way? The answer is no. Cbviously, we've pointed
to a building right across the dreet which was affected by
essentially the sane kind of condition which the Board found as
a basis to grant a vari ance.

COW SSI ONER M TTEN:  Yes.

MR. SHER: But, | don't think that the way that
the variance clause is witten or that the way it has ever been
applied either by this Board or by the courts suggests that if
you can find one other situation or any nunber of other
situations that that doesn't make the situation exceptional or
extraordinary. You don't have to be the only one --

COW SSI ONER M TTEN:  Ri ght .

MR SHER: -- is what I'mtrying to say.

COWM SSI ONER M TTEN: And | understand that. |
guess | still don't quite -- | still 1 think am sonmewhat
synpathetic with the issue that Ofice of Planning has raised,
but we'll hear fromthem shortly. Thank you.

MR. COLLI NS: If I just may add, there are a
confluence of circunstances here and it's not sinply the split
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zoning and it's not sinmply the nonconforming structure itself
and it's not sinply the fact that in that colored draw ng that
M. Sher gave you that there's one area that's blue, one area
that's yellow, one area that's neither blue nor yellow, but it -
- all those circunstances and if you apply them all together, |
would say that if -- you know, had the -- 1 think it's a fair
statement, mmybe it's a bit speculation, but a fair statenent
that had the -- that little area that's neither blue nor yellow
been incorporated into the calculations at the tinme, the
bui | di ng woul d have been 1260 square feet |arger and maybe we're
just -- what we're trying to do is make it, you know, 40 years
later make it that size and in a way that we think neets the
test.

That creates that little area that was not
i ncluded in either blue nor vyellow. It is part of the history
of the building and it's a history, the zoning history, the past
zoning history of the property and that coupled with the other
excepti onal situations or conditions applying the strict
application regul ati ons opposing the practical difficulty on the
owner and then the third test no adverse inpact, | think
toget her denonstrate clearly the satisfaction variance test.

COW SSI ONER M TTEN:  Thank you.

VI CE CHAI RPERSON RENSHAW | have a question for
M. Francis. You state in your submi ssion that this is going to
be an enpl oyee breakout room Are there any other uses planned
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such as a party roon®?

MR. FRANCI S: We have occasionally fromtine to
time, for instance, we have an annual awards cerenony. | f
you'll note on the drawing, the four doors from the conference
room open onto that area

VI CE CHAI RPERSON RENSHAW  Yes.

MR. FRANCI S: At this tinme, we don't have space
for nore than about a third to a half of our enployees to gather
in any one place. They now -- we had a neeting |ast week for
instance and they were out in the halls of the main building
trying to hear what was goi ng on.

Al though this isn't an absolutely, vyou know,
perfect solution, we can when this is done open the doors to
that space and put -- we'll have speakers in there and people
can participate in the neetings in that space versus strung out
in the halls.

W also have once a year an award's cerenony
where we do have a band and we have food served. That's cleared
with the neighbors. It's never been a problem W put up a
tent occasionally for that.

So, | don't see this other than the neetings. W
will have nmeetings in there, the sit down type around a table
and those types of events. So.

VI CE CHAI RPERSON RENSHAW And the vending
machi nes that you nentioned, Ms. Mtten had asked you a question
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about whether or not food would be served and you nentioned
vendi ng machines. Are the vending machines to be in this glass
encl osed area?

MR. FRANCI S: Well, they will be screen off so
they're not exposed to the outside.

VI CE CHAI RPERSON RENSHAW  All right. Al right.
That's all the questions | have at this point and | think at
this time we would like to nmobve onto government reports. We
have the O fice of Planning. W have a letter from the
Depart ment of Housing and Community Devel opnent .

Qur representative fromthe Ofice of Planning is
-- please introduce yourself.

MR,  RODGERS: Good afternoon, Madam Chairman.
For the record, nmy nane is Arthur Rodgers and |I'm at the D.C.
O fice of Planning.

Shal | | begin?

VI CE CHAI RPERSON RENSHAW Go ahead pl ease.

MR. RODGERS: Okay.

MS. BAI LEY: M. Rodgers, are you requesting a
wai ver to have your report in the record?

MR. RODCERS: Yes, | believe that did acconpany
our report when we filed it |ast week.

VI CE CHAI RPERSON RENSHAW  All right. W have a
notion for a waiver. Do | have a second?

MEMBER GRI FFI S:  Second.
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VI CE CHAI RPERSON RENSHAW Any discussion? Al
those in favor?

(Ayes.)

MR. RODGERS: Thank you. Basically what "Il do
is just very quickly go over the argunents that the Applicant
has listed for the variances and the special exception and then
give our interpretation as a response.

As they've stated today, to neet the specia
uni queness or exceptional quality of the property, they've said
that it's split zoned and that it's a nonconform ng building
that was built prior to the current zoning regul ations.

For the practical difficulty, they have cited
again that the building is nonconfornming and that basically a
change in their current organi zational needs that they need nore
space.

And then finally, for the last test, they said
that it does not represent a change in the intensity of the
property. They've received approval fromtheir neighbors in the
ANC and that it's largely hidden from view and I'll now just
basically respond to each one of those.

In analyzing the case, as Chairman Mtten pointed
out, we didn't see any connection between the fact that the
property was split zoned and that this was, one, a unique
ci rcunmstance and, two, that it had an affect on their ability to
| ocate a |unchroom for their enployees.
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W also pointed out that the assenblage of the
| ot was done after the regul ations were enacted. So, there's a
certain quality that this has sort of been self-induced, split
zoning. I'mnot quite sure given M. Sher's testinony today and
the recent map. It does occur that even a very small portion of
it may have been split zoned prior to that assenbly.

As the Board has pointed out that there are other
properties in the area that are split zoned, it's not
necessarily an uncommpn occurrence.

Wth regards to the nonconform ng nature of the
buil ding, we found it odd that given that there are specifics
regul ations drafted in the zoning regulations that this could be
used to claimthe building as unique. It seenmed logical to us
that if the zoning regulations anticipated that buildings would
be nonconf orm ng and drafted specific regul ati ons in
adm nistering changes to those building, that vyou really
couldn't claimthis as a unique situation. In our mind, unique
situation neant that the regulations could not anticipate the
different problens that a property may face and in this case, it
seenmed clear to us that the zoning regulations did anticipate
changes to the building.

And basically that there are regulations that are

very specific that say that you shall not enlarge a
nonconformty. You should not add to the nonconformity. It's
very, very specific and | think it directly touches on this
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case.

In a sense, the fact that the building is a
conformty is an advantage to the tenants in that they would
have had space problens nuch sooner than now. Because the
building is larger, they haven't had those space problens until
now. So, in a sense, it's an advantage. It's not a practi cal
difficulty.

And then finally a couple of things. This is a
sort of a self-induced condition. They've stated that the
organi zation is grow ng. This is commn throughout D.C. that
the staffing requirements of conpanies and organi zati ons change
constantly and this requires normal ordinary decision making
with the allocation of space and is not a practical difficulty
for a variance.

And then finally, they haven't in our mnd given
us sufficient reason to say that they haven't been able to
locate it el sewhere in the building. There's a coupl e
of things from their testinony today. I would also like to
poi nt out that they nmentioned that in two years one of the other
tenants will be vacating the space. So, it seened that they
wi |l have roomto expand at that point.

One question is would the enployees be able to
use the space if there was a conference going on of the board
menbers or whatever?

You know, what happens if they continue to
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expand? Are they going to cone back to the Board for additional
space.

And then finally, the mention that the additional
square footage of the lot that was not added in is still
insufficient to bring the building into conpliance and so it --
a little anecdote, it's not anecdote but it's insufficient to
neet the test | guess.

And then finally, and this is where 1'Il stop,
they d site the NEA case and I'd like the Board to |ook at
their Tab H and there's three sections that 1'd like to point
out in the order with regards to BZA Case 14675.

In Item 6 of the findings of fact, alnpbst toward
the end of the paragraph, it says that, one, the NEA' s overall
plans were approved prior to the enactnent of the 1958
regulations. Item?7, it also states in the |ast sentence "These
additions will add to the total FAR, but the additions FAR is
of fset by deletion of sone existing FAR "

And then finally, under the conclusions of the
law and opinion on page four, mddle paragraph, towards the
bottom second to Ilast sentence, the practical difficulty
results because there is no reasonable alternative space within
the existing structure to create the atriumand a fire staircase
and as we pointed out in the report, the NEA was trying to
conply with safety regulations as part of their application.
The Applicant's request does not have to do wth other
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regul ations that forced theminto a difficult situation.

And that concludes ny testinony.

VI CE CHAlI RPERSON RENSHAW Thank you. We have
questions for M. Rodgers from the Board? Any questions? M.
Mtten? M. Giffis?

COW SSIONER M TTEN: | guess the only question |
want to ask is just to ascertain whether or not you had
di scussed your concerns wth the Applicant and, you Kknow,
whet her or not they've been made -- you know, prior to getting a
copy of vyour report, have you all discussed the Ofice of
Pl anni ng's concerns with the Applicant?

MR. RODGERS: Yes, when we net with the Applicant
initially, it was nyself and my coworker, Arthur Jackson, and in
that neeting, he did express concerns that their attenpt to neet
the practical difficulty test was weak.

COWM SSI ONER M TTEN:  Yes.

MR. RODGERS: Bet ween then and when we filed the
report though, there was no other conmunicati on.

COW SSI ONER M TTEN:  Thank you.

VI CE CHAI RPERSON RENSHAW Al l right. M.
Giffis. Al right. M. Levy.

The Applicant have questions for Ofice of
Pl anni ng? No questions for the Ofice of Planning.

Thank you, M. Rodgers, for your report.

We have a letter in our file. 1t doesn't have an
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exhi bit nunber. At |east nmine doesn't. From Stanl ey Jackson
the Acting Director of the Department of Housing and Conmmunity
Devel opnent dated Septenber 28”‘, 2001 and he states -- we
received this today. He states that they have | ooked at -- they
have revi ewed this and nunber one, the existing building is used
presently and will continue to be used by the Applicant as a
conform ng nonprofit organization office use in a SP-2 District;
that the proposed addition is to be one-story glass and netal
encl osure of an already existing paved patio |located in the rear
yard adjacent to a neeting room in the office building; that,
three, the proposed glass patio enclosure will allow increased
use of the patio for office neeting uses and wll permt
expanded use of the adjacent neeting roons |ocated in the office
building adjacent to the patio; that the |andscaped tree
screening of the patio will remain undisturbed and will screen
the one-story glass patio enclosure from 16'" Street; and five,
the special exception and variances should be granted because
t he one-story glass patio enclosure is a non-intrusive expansion
of an existing conformng office use in a SP-2 District
complying with the requirenents of Section 2001. 3(b).

Al right. And again, that's from Stanley
Jackson, the Acting Director of the D.C. Departnment of Housing
and Comunity Devel opnent .

Do we have any other government reports? Any
ot her governnment reports? Then we'll npve on
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MR. COLLINS: Madam Chair?

VI CE CHAI RPERSON RENSHAW Yes. Yes, M.
Col l'i ns.

MR. COLLI NS: Do you have in your files a letter
from Council Menmber Jack Evans?

VI CE CHAI RPERSON RENSHAW W have a letter
Exhi bit Number 30, October 1%, 2001 from Council Menber Evans.

Do the Board Menbers have copies?

COW SSI ONER M TTEN:  No, Madam Vi ce Chair.

VI CE CHAI RPERSON RENSHAW  All right. Copies are
bei ng di stri buted.

The letter states that "Dear Menbers of the
Board, The American Chem cal Society has been | ocated in Ward 2.

It's the largest scientific society in the world and is an
i rportant nonprofit organization in the District of Colunbia."
He understand that we're considering the application to enclose
the patio adjacent to the building. It's become necessary
because of the Society's need to expand their on-site conputer
systems into basement space currently occupied by the enployee
| ounge. The Society has indicated there is no other feasible
alternative location for expansion of their on-site conputer
space or the relocation of the enployee |ounge. It will be
substantially screened by the existing eight foot wall
surrounding the patio and the vegetation along 16'" Street.
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ANC-2B has voted it's support as has the adjacent neighbor,
University Club. "Based on all of the above, | urge the Board
to approve this application. Thank you for your consideration.
Jack Evans, Council Menber, Ward 2." Thank you.

Al right. At this point if there are no other
government reports, we'll nove on to a report of the ANC and M.

Levy, would you like to do that?

MEMBER LEVY: | will as soon as | locate it.

I would like to add to quickly for the record
that | have seen that letter from the University Club that |
asked about earlier. So, we have that and |I'm satisfied with

t hat .

The ANC letter, this 1is the Dupont Circle
Advi sory Nei ghborhood Commi ssion, ANC-2B letter dated Septenber
24'", It says at it's rescheduled neeting seven of seven
conmi ssioners in attendance at a duly called public neeting, the
notion to support the application was unaninmously approved.
Si gned by the chairperson.

VI CE CHAI RPERSON RENSHAW  And t he nane?

MEMBER LEVY: Vince M cone.

VI CE CHAI RPERSON RENSHAW Yes. Al right.
Thank you, M. Levy.

Now, we are at the point of parties or persons in
support. Myving on, | don't see any hands.

Parties or persons in opposition?
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Woul d you cone to the table please, Ms. Beatty?

VS. BEATTY: I"d just like to make an
observati on. Subsequent to ny testinony, the representative
from the Anerican Chenical Society offered to come to the
church's board neeting this evening to speak with us.

I'd just like to say that perhaps | would not
even be here had this offer been made previously.

VI CE CHAI RPERSON RENSHAW  All right. Thank you
very rmuch.

MR. FRANCIS: May | respond?

VI CE CHAI RPERSON RENSHAW  Yes, go ahead.

MR. FRANCIS: | would just like to --

VI CE CHAI RPERSON RENSHAW  Woul d you cone to the
tabl e and state your name so we have it?

MR. FRANCI S: Yes. Thank you. David Francis,

Ameri can Chemnical Society.

W enjoy -- this issue precedes my tenure at the
American Chem cal Society. | do understand there was a problem
with sone soil conditions and went through a tough tine

repairing that.

W enjoy | think a good relationship with the
church. I know many of our enployees get their spiritual
encourage there and certainly enjoy the excellent food that's
served there during the day. So, | know that there's sone
rel ati onship there.
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But, | would like to point out and try to assure
the church and the nenbers that this construction is of a al nost
preconstructed-type of construction. There would be very little
noi se which we wouldn't stand for ourselves in our building and
the connection to the building is not substantial. So, there
won't be any digging, construction, moving of earth, noving of
fl oor or anything else to that nature.

Plus, if I may stand, you'll notice here that --

VI CE CHAI RPERSON RENSHAW Try to get your
conmments into the mcrophone please, M. Francis.

MR. FRANCIS: At the rear of the patio, the only
exposure to the alley and to the church is through a small netal
gate. There's a wall there. There's no exposure to the alley.

Very little exposure to the alley and only m nimal exposure --
and none actually to the church. You really can't even see the
church unless you look carefully through that gate to see the
back of the church.

So, | would assure the church that this is not
going to be an issue and | wll personally assure them there
won't be an issue and would have done that had | thought this
was -- would inpact themin any way, shape or form

VI CE CHAI RPERSON RENSHAW  And - -

MR. FRANCI S: And we'll be happy to do that now
to them at sonme point.

VI CE CHAI RPERSON RENSHAW Al right. And M.
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Francis, you're neeting with the --

MR. FRANCIS: If I'minvited --

VI CE CHAI RPERSON RENSHAW  -- church?
MR. FRANCI S: -- | will be happy to go there and
explain this to them and | feel certain that we can reassure

their concerns.

VI CE CHAI RPERSON RENSHAW  Very good. Thank you

very mnuch.

MR.  FRANCI S: And | wll do that tonight or
whenever they invite ne to do that and we'll also conmt that we
will not have a problemw th the church.

VI CE CHAI RPERSON RENSHAW Al right. Then we
nove to closing remarks by the Applicant.

MR.  COLLI NS: We have rebuttal and closing
remar ks. Yes, you, too. Ri ght . And maybe | could ask M.
O dhamas well to join us at the table.

Let me starting asking M. A dham The
construction to put up this small addition, this enclosure, wll
there be any denolition involved?

MR. OLDHAM Very mnor. I mean there are no

real denolition, but --

MR. COLLINS: No wrecking ball or --

MR. OLDHAM -- technical.

MR. COLLINS: -- heavy equipnment?

MR, OLDHAM There will be some minor. Yes.
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MR. COLLINS: Any driving of piles?

MR. OLDHAM  No.

MR. COLLINS: No vibrations?

MR. OLDHAM  Hammer vi brations.

MR. COLLINS: Hammer vibrations. So, howis this
going to -- M. Francis nentioned this is al nost a prefabricated

type thing. WII this be brought in and bolted down? Is that
how it's going to be.

MR. OLDHAM  Most of the cover will be done that
way. Yes.

MR. COLLINS: That's correct. Thank you.

I just offered to the Board in response the
Ofice of Planning testinony that it was stated that there was
not sufficient information given by the Applicant here about the
alternative | ocations.

Wul d the Board |ike us to go through that again?
I woul d be happy to.

VI CE CHAI RPERSON RENSHAW  Very briefly.

MR. COLLINS: Yes. M. Francis, would you pl ease
go through the --

COW SSI ONER M TTEN: Could | just interrupt for
one second before you start that?

MR. COLLINS: Sure.
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COMM SSIONER M TTEN:  Which is what | would Iike
to see happen rather than -- | would like the -- there to be an
attenpt made to reconcile the issues that the Ofice of Planning
has rai sed. So, because it's very significant to ne that the
O fice of Planning has raised these concerns. So, Madam Vice
Chair --

VI CE CHAI RPERSON RENSHAW  That's fi ne.

COW SSI ONER M TTEN: -- rather than have M.
Collins go through this with us and then we are left with, you
know, grappling with --

VI CE CHAI RPERSON RENSHAW Putting the two
t oget her ?

COW SSI ONER M TTEN:  Yes.

VI CE CHAI RPERSON RENSHAW  Yes.

COWMM SSI ONER M TTEN: If we could take some
additional tinme and you and the O fice of Planning get together
in an effort to reconcile some of their concerns if that's
possi bl e. Because that would meke the work of the Board that
much easier if you think that that would be fruitful at all.

MR. COLLINS: I don't know if it would be
fruitful. We shared our -- we discussed this with M. Rodgers
out in the hall before.

COW SSI ONER M TTEN:  Yes.

MR. COLLI Ns: W did not really have a
di scussi on. I think a question was raised did we have an
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opportunity to discuss this before the report was issued if
there were significant concerns.

COW SSI ONER M TTEN:  Yes.

MR. COLLI NS: You know, other than the meeting we
had, we canme away from the neeting thinking that we had had a
good neeting and then --

COW SSI ONER M TTEN:  Yes.

MR.  COLLI NS: -- the next thing we knew the
report was in and it was too late to do anything at that point.
So.

COW SSI ONER M TTEN:  Well, do you think
-- | mean let ne ask you. If you were given sone additional
time to sit down and now that you have the Ofice of Planning
Report to respond directly and attenmpt to convince them that
some of their concerns are unfounded and that they could -- to
the extent that you were able to change their mind, they could
i ssue a suppl enmental report.

MR. COLLINS: Well --

COW SSI ONER M TTEN: Do you think that would be
a fruitful exercise?

MR. COLLI NS: Well, let me just say this. If --
to get into factual issues, we've laid it all out here.

COW SSI ONER M TTEN:  Yes.

MR.  COLLI NS: And M. Rodgers is present. Has
heard it.
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COW SSI ONER M TTEN:  Yes.

MR. COLLI NS: If it's a question of not being
able to change the report because he doesn't have authority to
do that, that's one thing. But, if he's heard our statenent --

COW SSI ONER M TTEN:  Ckay.

MR, COLLINS: -- and doesn't believe the facts.

COW SSI ONER M TTEN:  Ckay.

MR. COLLI NS: I mean we can argue the facts in
the law, but ultimately the decision naker is this Board.

COW SSIONER M TTEN: | understand that.

MR. COLLI NS: W believe that we've put out a
very good case. We'd be happy to go back and try that if you --
| throwit back to you. |If you think it's going to be fruitful
but | frankly don't. I nmean the facts are the facts and the
precedent is the precedent.

W have the NEA precedent right across the

street.

COWM SSI ONER M TTEN:  Yes.

MR. COLLINS: It's been msquoted by M. Rodgers.
In my rebuttal, | would like to address that because | handl ed
that NEA case nany, nany years ago. I remenber it clearly and

some of the other facts that M. Sher would like to go through
and sone case law I'd |like to go through as well.
COW SSI ONER M TTEN:  Ckay.
MR. COLLINS: So.
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COW SSI ONER M TTEN: It's just -- | guess it's a
sufficiently rare occurrence at least in nmy experience with the
Board of Zoning Adjustnent that the Ofice of Planning would
suggest that an Applicant hadn't net their test for a variance
when there has been at |east, you know, a very strong effort
made to nmeet the burden of proof where there's support fromthe
ANC and | guess | was just hoping perhaps that we could
reconcil e that somehow, but if --

MR. COLLINS: Right.

COW SSIONER M TTEN: | nean if --

MR. COLLINS: Right.

VI CE CHAI RPERSON RENSHAW  Well, if --

COW SSI ONER M TTEN: If you want to npbve on,
let's nove on.

VI CE CHAI RPERSON RENSHAW  -- if in your closing
remar ks --

MR. RODGERS: Madam Chair, if | may for a nonent.
I would like to correct nmy previous statement if | may
i nterrupt.

VI CE CHAI RPERSON RENSHAW  Well, | was just going
to say if | may before you, M. Rodgers. That in your

closing remarks if you can address sone of these points that the
O fice of Planning has brought up. Now, when we asked you if
you wanted to cross examne the Ofice of Planning, you sat back
and did not do so, but | think what Ms. Mtten wants, what |
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would like to see is sonme kind of drawing together of these
points so that we have sonme clarity. All right?

Now, M. Rodgers.

MR. COLLINS: That's what | would |ike to do.

MR. RODGERS: Just to correct ny previous
statement, |'d forgot that prior to our filing deadline, | did
talk to Dennis Hughes over the phone regarding the case and
outlined our points as why we felt the case didn't neet the
task. So, that was a -- there was a tel ephone discussion prior
to the deadline of our report.

VI CE CHAI RPERSON RENSHAW  All right.

Wth that, M. Collins. M. Francis.

MR. FRANCI S: I would just like to address two
poi nts. W do rent additional space at 1615 L Street and we
will rent whatever space we need to neet our goals.

But , however, in this issue the practical

difficulty revolves around two issues, not how nmuch space we
have, not what our future space is used for. That's our
decision to make not the Ofice of Planning. W have to nmke
t hose deci si ons. This space has to do with our conputer room
which we have to secure and we have to pay for and we've
invested a lot of nobney in and it has to do with the enployee
| ounge and our enployees' benefits and the good wll of our
enpl oyees and neither one of those can be |ocated off-site and
"Il argue with anybody that says that we can do that and that
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there's additional space in the building to handle those two
i ssues.

So, we do rent additional space. W're a grow ng
or gani zati on. We're very happy on this location, but we have
these two critical needs. W need to adjust and they're
presenting a terrible problem for us and we think this solution
neets the criteria so well and we've gone to a great deal of
length it's obvious to make sure that we've tried to support
that position for a space that has no inpact on the environnment
and is supported by all of our neighbors with the exception of
one and I'mgoing to try ny best to get that support as soon as
I can and |I'm sure that it does not inpact on the church and
will not. W won't |et that happen

So, in terns of the Ofice of Planning, all of
the other zoning regul ations which are far beyond ne and we have
specialists to do that, the two issues revolve around our
ability to locate our conputer space, support that and not | ose
a lot of noney in having to try to relocate it and making our
enpl oyees happy with the space they have and increasing our
retention.

So, those are our two issues that we have to deal
with and it's presenting a very practical difficulty for us to
deal with under the conditions that we're being forced to be
under with this type of a -- with the Ofice of Planning saying
we haven't met this criteria. We certainly have net it and |
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VI CE CHAI RPERSON RENSHAW M. Col lins.

MR. COLLINS: One last point, we did hand in the
description of the tour of the building.

MR. FRANCI S: Yes.

MR. COLLI NS: Indicating all the space that is
occupied by this organization. Wuld you adopt that as your
testi mony as well?

MR. FRANCIS: Yes, | would.

MR. COLLI NS: Well, then rather than go through
it we sinply adopt that as the testinony.

M. Sher, do you have any observations on the
O fice of Planning's testinony today?

MR. SHER: A coupl e. I think we've -- 1'm not
going to rehash everything |I've said before because | think in
having | ooked at in the way | ordinarily would look at it, |
believe that we have amassed a sufficient quantum of evidence
t hat suggests we've nmet the test.

There are a couple of things about what M.
Rodgers said both witten in his report and in his remarks
t oday.

Nunber one, there's some suggestion here that
this is a self-induced situation or that this somehow is a self-
created hardship doctrine. Of course, the Court's have found
that the self-created hardship issue doesn't apply to an area
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variance only to a use variance. So, any discussion that the
self-creation of this difficulty I don't think is appropriate
for the Board to consider.

Number two, | guess | find it peculiar that the
two of wus can read that same NEA order and cone to the
conpl etely opposite concl usions about what it nmeant and what the
Board found. Notwi t hstanding the fact that at |east part of
that application involved the creation of an additional fire
stair, it's clear that part of that application also involved
covering over an atrium floor, additional dining and what was
the other word that they use? And |I'm sorry. I don't have ny
notes in front of ne. But, it was dining and an alternative
space for a beautiful atriumand it's very simlar, in fact, to
what' s happeni ng here.

That case asked for a variance of .23 FAR We
are asking for a variance of less than that and | just don't
think that we are in a position where that was about 9,000
square feet. This is 1200 square feet. I just kind of read
this and say while no two situations are exactly anal ogous and
simply by virtue of this being one property and the other
property, | read this in a way that says to ne, the Board nmade a
conclusion here that | think carries over to the property that
we have before you today.

As to the argument that we're nonconformnm ng and
the regulations ©provide for dealing with nonconform ng
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structures and uses, there must be hundreds if not thousands of
cases where the Board has granted variance relief for
nonconform ng structures to expand nonconfornming structures with
respect to Section 2001.3. |'m sure because if we're now up to
case nunber 16765 that there nmust be at |east a thousand cases
that have asked for relief from the nonconformng situation in
order to put a further addition on.

In fact, in another context, at the suggestion of
the Board, the Zoning Conmm ssion anended the regul ations to nake
it easier for people to do that in residential zone by the
Section 223 special exception. That doesn't apply here. W're
not a residential zone. I'"m not suggesting that it does, but
there have been nmany, nmany, nany exanples of situations where
the Board's been asked to grant a variance fromthat section and
I don't think that it can be read in a way that says because
you' re nonconformng you are no nore or less eligible to cone in
and ask for a variance and that just seenms a peculiar
application of the nonconform ng provisions to say just because
they're there you can't cone in and ask for a variance.

I think that's all | want to say.

MR. COLLINS: 1'd just like to point out the page
four of the NEA order. Go to where M. Rodgers is reading in
the mddle paragraph on that page. About the nmiddle of that
m ddl e paragraph which states that the proposed addition will
add 9,397 square feet or an increase in FAR 0.23 and then the
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next sentence, "The practical difficulty results because there
is no reasonable alternative space within the existing structure
to create the atrium space or to add the fire stair."

M. Rodgers would have you believe that the FAR
increase was primarily for the fire stair. Now, | don't know of
a 9,000 square foot fire stair anywhere in the city and |
chall enge M. Rodgers to find one.

I handled the case personally. The atrium is
very | arge. It is a Ushaped building that was gl assed over at
the highest level to create the atrium The U was filled in
with a glass enclosure to create an enployee dining space. W
are doing the sanme thing on a nuch smaller scale and a public
restaurant as well, I'mtold.

There are cases which would apply here and 1'd
like to call themto your attention if | can and |I'm handing in
a nunber of cases which I'd like to -- that are highlighted and
"Il call your attention to the pages where they are highlighted
once they are handed out.

There's also nmention made during the OP testinony
that the building was pre-'58 and this building was al so pre-'58
and at the tine it was approved, the vesting regulations were
such that the approval from'58 -- pre-'58 is what governed the
construction even if sone portions of this building were
constructed after May 12, 1958. So, that's another indication
why it is simlar.
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But, in looking at the cases before you, the
first case in this stack of cases |'ve given you is De Azarate
which is one of the sem nal zoning cases for variance relief and
if you turn to page 1236, if you look on the upper-left-hand
corner you'll see 1236, you'll see where the D.C. Court of
Appeals is interpreting the phrase or other extraordinary or
exceptional situation or condition of a specific piece of
property. It says "The court found that we agree with the
i nterveners, that was the applicant below, that this statutory
| anguage serves as a grant of authority to the Board enpowering
it to provide variance relief in appropriate cases to
extraordinary or exceptional situations or conditions, |'m
sorry, brought about after the original adoption of the zoning
regul ations. "

That's what we have here. We have the adoption
May 12, °'58. We have subsequent down zonings of the property
going from a pre-'58 zoning to SP to SP-2. Goi ng down twi ce
from5.9 to 5.5 to 3.5.

Turning to page 1237, on the |eft-hand col um,
the court citing with approval an earlier case where the Board
found or the court found the Board is in error when it takes a
position that a variance may only be issued when the required
hardship inheres in the |land as opposed to property. Meani ng
that the property itself not sinply the Iland or shape of the
land. It's the property including the buildings.
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On that sane page following on the right colum,
"We also need not in this case precisely define the contours of
the term extraordinary or exceptional situation or condition.
In our view, that term was designed to serve as an additional
source of authority enabling the Board to tenper the strict
application of the zoning regulations in appropriate cases."

The next case is Mpnaco v. D C Board of Zoning

Adj ust nent . Anot her inportant case. If I may direct your
attention please to page 1098 and this case involved a variance
for the Republican National Committee on the Hill and the Board
found in that case that the Republican National Committee was a
public service organization and it draws a distinction here on
page 1098. It says "Wiile a comrercial user before the BZA
m ght not be able to establish uniqueness in a particular site's
exceptional profit-making potential, we consider that the BZA
may be nore flexible when it accesses nonprofit organization
which is a well-established el enent of our governnmental system"”

Here, the American Chem cal Society has existed
for over a hundred years, 125 years. |t represents the chemi cal
industry in this country and is here in Washington for a very
specific purpose to represent its nenbers nationwide in the
nation's capital.

As Professor Anderson, Anderson on Zoning, which
is a very inportant treatise, has observed public need for the
use as an inportant factor in granting or denying a vari ance and
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the apparently objective standards of enabling acts are applied
differently to the several kinds of uses.

Next page 1099 in Monaco, "The fact that a
buil di ng has al ready been constructed on the adjoining property
is another factor which may be considered in finding uniqueness"
and it cites the Clerics case which | know you're very faniliar
with.

And then further on down that same columm, the
characterization of the use as a public service will again be
significant and then the Board concludes on page 1099
"Consequently, we conclude that when a public service has
i nadequate facilities and applies for a variance to expand into
an adjacent area in conmon ownership which has |ong been
regarded as part of the sane site, our case, then the Board of
Zoni ng Adj ustnment does not err in considering the needs of the
organi zation as possible other extraordinary and exceptional
situation or condition of a particular piece of property."”

The next case, Glmartin case, and | turn your
attention to page 1168. Glmartin, the court in this case
stands for the proposition -- it's often cited for the
proposition that the statute, the zoning statute for variances,
does not preclude the approval of a variance where the
uni queness arises froma confluence of factors.

Here we have a confluence of factors. I[t's not
sinmply one factor. M. Sher has cited four factors. Confluence
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of factors.

The next case is a case called Association for
the Preservation of the 1700 Block of N Street and Vicinity. In
that case, if you look at the |ast page, page 678 of that case,
you' Il see the highlighted sentence there which goes to address
what M. Rodgers was suggesting that the hardship or practical
difficulty of the NEA, |I'm sorry, of the Anerican Chenical
Society was self-inposed here. This is a variance case and as
the court there recognized in that case involving the YMCA the
YMCA self-created hardship is not a factor to be considered in
an application for an area vari ance. However, as that factor
applies only in a use variance. Doesn't apply here.

The last case is Palner which is another seninal
case and that addresses the issue of undue hardship or
unnecessary burden and if you go to the last page which is
identified as page 15 up on the upper right, you'll see the
hi ghlighted |anguage and it's talking about the difference
between hardship and practical difficulty. The statute,
however, the zoning statute does not require the owner to nmake
such a stringent showing with respect of hardship, they're
tal king about, with respect to an area variance. Generally, it
must be shown that the compliance with the area restriction
woul d be unnecessarily burdensone. The nature and extent of the
burden which will warrant an area variance is best left to the
facts and circunstances of each particul ar case.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

125

You've heard the representative of the Anerican
Chemical Society go on extensively about the burdens that would
be created on the Anerican Chem cal Society if this variance and
speci al exception were not granted.

In closing, 1'd like to say or just highlight the
fact that you' ve heard testinmony and evidence that this site at
the corner of 16" and M is an i mportant location for this
nati onal organi zation. It's been on this site for over 60
years. This organization as M. Francis testified needs to be
i n Washi ngt on.

There has been a trenendous change in technol ogy
since the building was built in the late '50s. There is a need
for this additional space for the conputer facilities which nust
be on-site in secure and climate controlled atnosphere adjacent
to the existing computers in the subbasenment. This is the npst
| ogi cal location for that space. Not wi t hst andi ng t he
fact that it appears to be logical, the Society went through an
analysis and | ooked at every possible alternative. \Were could
this go? Could this go in the building? Upstairs? Downstairs?

In the new building -- the new portion of the building on M
Street? Could it go off-site? Could we contract this service
out to soneone else? They have | ooked at every positive
alternative and conme to the conclusion that the best place to
put this is adjacent to the existing conputer facility in their
own basenent .
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What happens then? \What happens to the enpl oyee
space? It gets displaced. They went through the sanme anal ysis.
Where do we put this? Upstairs? Downstairs? |n the basenment?

In anot her building? Were do we go with this?

They have no space. You have the docunent which
shows all the space being filled by the Anerican Chenical
Soci ety except for one floor which is | eased out for another two
years and when that |ease expires, M. Francis already has
testified that that is spoken for. It will be back filled.
Peopl e are doubling up in offices now

This is not the sane type of consideration that
this Board would give if it were a commercial operation as the
Monaco case testified. Thank you.

The enpl oyee break room space is being proposed
to | ocate where it already does |ocate in good weather. This is
not an expansion into new space. This is taking the existing
space that they use in good weather when it's not too hot, not
too cold, not raining or hailing or snowing or too w ndy and
they use it. You see the pictures. They have tables with
unmbrellas and they've got chairs out there. It's a pleasant
envi ronnent .

When it's warm the problem is that the air
conditioning units for the University Club kick in and they get
very loud and you can't have this type of conversation that
we' re having absent the nicrophone without, you know, raising
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your voice.

It's a pleasant environment during several nonths
of the year. They need to have it 12 nonths of the year.
There's no place else to put it. There's no |ogical other place
to put it. It would burdensone to put it sonmeplace else, to try
and put it somepl ace el se.

So, they've gone through that sane anal ysis.

You' ve heard M. Sher talk about the exceptional
situation or condition. The four criteria. The four different
things that he |ooked at and knowing that Glmartin tal ks about
a confluence of circunstances giving rise to an exceptional
situation or condition. The case |law also stating that it's not
sinply the property unique shape, topography of the property,
but the -- but the -- of the land, but the property itself.
Excuse ne.

You' ve heard the Mnaco case where it tal ks about
when you consider a public service organization Ilike the
Ameri can Chenical Society. The Board takes a different view
The Board nost take a different view of that and |ook at the
needs of the organization when assessing the criteria for
approval .

I have several other of the thousand cases where
the Board has granted in SP zones approval for expansion of
nonconform ng uses with variance as well and | would be happy to
submt them for the record. I will not belabor going through
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t hem This Board -- nenbers of this Board have sat through
those type of cases and they have been granted for a nunber of
di fferent reasons and we can have them subnmitted for the record.

Case |l aw, we've tal ked about the case |aw.

So, in sum we believe that we have net the burden for
variance special exception relief. W believe that this Board
has sufficient information before it to nmake a finding and a
conclusion that the variance and special exception test have
been -- have been net.

The Board -- as the D.C. Court of Appeals has
said many tines, many occasions, the Board even if it has
conflicting information if there is information or evidence that
supports the grant of variance relief, the fact that there is
conflicting information in the record does not give grounds for
a reversible error of the Board.

Reasonabl e m nds may di sagree on t he
interpretation of a case. As it appears, the NEA case has
caused different viewpoints to be expressed. We believe that
our view is the correct view We believe that this Board on
many, many occasions has granted simlar relief and certainly in
the NEA case across the street has granted sinmlar relief.

And we believe that for all the reasons that we
testified to, that you' ve heard today, that the application
shoul d be granted and we respectfully request that you grant the
application.
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Thank you very much.

VI CE CHAI RPERSON RENSHAW  Thank you, M. Collins
and Applicant, representatives thereof.

W have heard the <closing remarks of the
Applicant. Does the BZA feel that it would like to entertain a
notion at this tine or nmke a decision at our regularly
schedul ed neeting?

COW SSI ONER M TTEN:  Madam Vi ce Chair.

VI CE CHAI RPERSON RENSHAW  Yes.

COWM SSI ONER M TTEN: To do justice to the
subm ssions that M. Collins has provided, | think this is going
to be a good prinmer for us to really understand the differences
as it relates to the application, the variance test.

I would really like to have an opportunity to
digest this information and so, | would like us to make this
decision at a regularly schedul ed neeti ng.

VI CE CHAI RPERSON RENSHAW  All right.

M. Levy.
MEMBER LEVY: I would agree and also add that
gi ven t hat the  Applicant i nt ends to meet with t he

representatives of the church tonight is another good reason not
to make a bench deci sion.
VI CE CHAI RPERSON RENSHAW  Yes.
MEMBER LEVY: Except M. Giffis is grinmacing.
VI CE CHAI RPERSON RENSHAW Now, M. Giffis is
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going to have a chance to explain his grimce. All right.

MEMBER GRI FFI S: Wwell, first of all, | want to
thank the closing statement because | think that it shed very
clear light on this case in terns of the precedents set and |
woul d support nmy fellow Board nenbers in taking the tinme to
di gest this.

I'"'m wondering if we're keeping -- nmy grinace
perhaps should be explained. We're Kkeeping the record open
today then as we pursue through?

M5. PRUITT: Madam Chair, 1'd like to mmke a
reconmendati on on that.

VI CE CHAI RPERSON RENSHAW  Yes, Ms. Pruitt.

MS. PRU TT: I would suggest that we close the
record. |If there's sonmething that comes out of the Board -- out
of the meeting this evening, we could accept only that and the
only other issue would be the Applicant if they would like to
submt proposed draft findings of fact.

Because otherw se, | believe everything is in the
record and there was nothing el se that you requested.

VI CE CHAI RPERSON RENSHAW  All right. [Is that --

MEMBER GRI FFI S: I think that's very sound
advi ce.

VI CE CHAI RPERSON RENSHAW | think so, too.

Ms. Beatty has sonething that she would like to
say. |'d like to bring her back to the table.
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And | too want to express thanks to the Applicant
for the materials given us. This is going to be interesting
readi ng for us. It's a little bit difficult to digest all at
once and not being attorneys, at least | amnot an attorney, and
I don't think we have an attorney up on the diet, save M.
Sansone, it wll be necessary to spend a little quality tine
with this information.

Ms. Beatty, please.

MS. BEATTY: I just wanted to clarify for M.
Levy and for anyone else who is under the inpression that M.
Francis | believe it is will nmeet with the board this evening.
He will not nmeet wth us this evening. That will be a
determ nation by the entire board. So, do not assunme that this
wi Il occur this evening.

MS. PRUI TT: Madam Chair, what | would suggest is
that we'll still -- we can still l|eave the record open only for
that if they choose to neet before Novenber 6. That way there's
a flexibility. If it conmes in, it does. If not, it doesn't.
But, it allows the opportunity.

VI CE CHAI RPERSON RENSHAW Al right. So, you
have until November the 6" to get sone information and/or to
have a neeti ng.

MEMBER LEVY: Could | just ask a followup
question on that of Ms. Beatty?

Is it your intention to try and arrange such a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 (202) 234-4433



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

132

neeting?

M5. BEATTY: I will present the request to the
board and the board will then vote on it.

MEMBER LEVY: Whether to have a neeting?

MS. BEATTY: Correct.

MEMBER LEVY: Whether or not to have a neeting?

MS. BEATTY: To nmeet with M. Francis or whonever
the representative is.

MR. FRANCIS: May | ask a question of Ms. Beatty?

VI CE CHAlI RPERSON RENSHAW  You'll have to cone to

the m crophone, M. Francis.

MEMBER LEVY: I would just suggest that, you
know, that would be -- you decide what you will, but | think
that would be -- it would be a val uabl e neeting.

MS. BEATTY: Well, | don't doubt that and as |

sai d before perhaps had that occurred prior to this hearing, |

woul dn't even be here.

So, | will present it to the board and then the
board wi Il make a determ nation.

VI CE CHAI RPERSON RENSHAW Al | right, M.
Franci s.

MR. FRANCI S: If I my ask a question? It's --
am |l -- is ny inpression incorrect that the church has been

closed for the last two weeks and not open?

MS. BEATTY: What -- what do you nean? Cl osed
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for what?
MR. FRANCI S: That the pastor's been on vacation

or the church has been cl osed.

MS. BEATTY: No.

MR. FRANCIS: Okay. Good. I|I'm--

VI CE CHAI RPERSON RENSHAW Al right. Then,
we're going to |eave the record open for the church to respond
if it wishes by Novenber the 6" and we' Il take this opportunity
to have sonme additional tinme to review this material that the
Applicant has supplied and all there any additional questions
that the Board would like to bring up at this tinme?

If not --

M5. PRU TT: Madam Chair, just for clarification.

VI CE CHAI RPERSON RENSHAW  Yes.

M5. PRUITT: Also propose draft findings fromthe
Applicant if they choose to submt.

VI CE CHAI RPERSON RENSHAW By Novenber

the --

MS. PRUTT: By -- no. Excuse me. October 23"

VI CE CHAI RPERSON RENSHAW  Oct ober 23'°.

Al right. Anything additional right at this
poi nt ?

Then we can conclude today's hearing and thank
the Applicant for presenting its case and we'll nmeke a deci sion
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Thank you. This nmeeting is adjourned.

(Whereupon, the neeting was
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